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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


In the Matter of the Application of 
CARRIE McDANIEL, 
as parent and next friend of 
JOYCE ELLERBREE, 
a minor, 
Petitioner, 
v. 


) 

) 

) 

) 

) 

. DIRECTOR of the Department of ) 
Public Welfare of the District of ) 
Columbia ) 

. SUPERINTENDENT of the District ) 
of Columbia General Hospital 

) 

) 

) 

) 


. SUPERINTENDENT of the Receiving 
. Home for Children of the District of 
Columbia 


. THE JUVENILE COURT of the District 
of Columbia, 
Respondents. 
DOCKET 


Proceedings 


Petition for writ of habeas corpus & affidavit of poverty; filed. 


Order authorizing filing .: directing respondents to show cause 
on or before the fifth day after service, (signed 7-21-59) 
Letts, C.J. (N) 


Appearance of Albert A. Rapoport & Carl W. Berueffy, 
Attorneys for petitioner. 


Rule to show cause and (4) copies issued: 7-21-59-Served; 
Respondent #1, 2 & 4, Served: Respondent #(+) 7-22-59 
Served: Respondent #3. 7-21-59 ; 
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Proceedings 


Answer of respondent to petition & rule to show cause c/s 
1-27-59, Ex. A, B, C, D, & E, App, Chester H. Gray, 
Julian R. Dugas, Asst. Corp. Counsel. 


Order dismissing petition, discharging Rule and denying 
application for writ of habeas corpus (N) Hart, J. 


Petition for leave to appeal in forma pauperis granted 
affidavit. (fiat) (N) Hart, J. 


Notice of petitioner of Appeal, copy mailed to Julian R. Dugas. 
Designation of petitioner of Record on Appeal c/m 8-7-59. 


Certified copy of Official Court Reporter, Harry Kaitz 
pages 1 thru 14, attys copy. 


Transcript of proceedings of 7-28-59; Pages 1-14 reporter 
Harry Kaitz for Court. 


— 


[ Filed July 21, 1959] 
PETITION FOR WRIT OF HABEAS CORPUS 


TO THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA: 


The petition of Carrie McDaniel, as parent and next friend of 
Joyce Ellerbee, a minor, age 17 years, by and through her attorneys 
alleges as follows: 

1. That jurisdiction of this Court is invoked under the provisions 
of Title 18, Sections 801 and 808 of the District of Columbia Code, 1951 
Edition. 

2. That petitioner and her minor daughter are citizens of the 
United States and residents of the District of Columbia. 

3. That the said minor is unjustly imprisoned and illegally 
restrained under an order of the Juvenile Court of the District of 
Columbia, committing the said minor to the Department of Public 
Welfare and institutions thereunder of July 17, 1959; that pursuant 
to said order the minor herein was taken to the Receiving Home for 


3 
Children of the District of Columbia; that the Department of Public 
Welfare authorities then transferred said minor to District of Columbia 
General Hospital where she is presently confined. 

4. That the cause or pretense of said unjust imprisonment and 
illegal restraint, according to the best knowledge and belief of your 
petitioner, resulted from the application of Title 11, Section 906 of 
the District of Columbia Code, 1951 Edition, relating to minors abscond- 
ing from home, supposed to have been committed by said minor. 

5, That said minor has been unjustly imprisoned and illegally 
restrained since July 12, 1959 at the said Receiving Home for) Children 
and the District of Columbia General Hospital, and deprived of her liberty 
without due process of law, in violation of the Fifth and Sixth Amendments 
of the Constitution of the United States, in that she was not given a hearing 
promptly and without unnecessary delay, was denied the availability and 
use of bond or bail or in being released to the custody of the petitioner, 
was not informed of the nature of the charges or allegations against her 


or the reasons for her confinement; further, at a so-called "hearing" on 
July 17, 1959 before a judge of the Juvenile Court of the District of Col- 
umbia, said minor was denied due process and a fair hearing in that 


said minor was refused the assistance of counsel, though said minor 
and petitioner specifically requested of the court the appointment and 
assistance of counsel, and of an opportunity to be heard and to present 
facts and evidence relevant to the case. 
6. That an application for leave to proceed without prepayment 
of costs and a petition for a Writ of Habeas Corpus were presented to 
the Honorable Chief Judge of the United States District Court for the 
District of Columbia on July 17, 1959; that the application for leave to 
proceed without prepayment of costs was denied, and the petition itself 
was not ruled upon. 
WHEREFORE, your petitioner prays that a Writ of Habeas Corpus 
be issued by the Court, directed to the respondents, commanding them 
to produce the body of the minor daughter of the petitioner before this 
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Court, at a time and place therein to be specified, then and there to 
receive and do what the Court shall order concerning the detention and 
restraint of the said minor, and that the said minor be ordered dis- 
charged from the unjust imprisonment and illegal detention aforesaid 
and the order of the Juvenile Court committing her to the Department 
of Public Welfare and institutions thereunder. 

! /s/ CARRIE MCDANIEL - Petitioner 
[Jurat dated July 20, 1959] 


/s/ ALBERT A. RAPOPORT 
CARL W. BERUEFFY 
Attorneys for Petitioner 
215 C Street, N.W. 
Washington 1, D. C. 


[ Filed July 21, 1959] 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 
PROCEED WITHOUT PREPAYMENT OF COSTS 


I, Carrie McDaniel, being first duly sworn according to law, 
depose and say that I am the Petitioner in the above-entitled cause, 
and, in support of my application for leave to proceed in said cause 
without being required to prepay fees or costs, state as follows: 

1. That I am a citizen of the United States. 


2. That because of my poverty I am unable to pay the costs 
of said suit or action. 


. That I am unable to give security for the same. 


4. That I believe I am entitled to the redress I seek in said 
suit or action. 


. That the nature of my cause of action is briefly stated 
as follows: 


/s/ Carrie McDaniel 


[ Jurat dated July 20, 1959] 


Let the applicant proceed without 
prepayment of costs. 


JUDGE 


[ Filed July 21, 1959] 


ORDER AUTHORIZING FILING AND DIRECTING 
RESPONDENT TO SHOW CAUSE 


It is this 21st day of July, 1959, 
ORDERED that the petition be filed without prepayment of costs. 
IT IS FURTHER ORDERED that the respondent either in|person 
or by counsel appear in the Court on or before the fifth day after serv- 
ice of a copy of this order and of the petition upon him and make return 
to said petition and show cause, if any he has why the Writ of Habeas 
Corpus should not issue. 
IT IS FURTHER ORDERED that the respondent serve on|the 
petitioner by mail a copy of his answer to this rule. 
The Clerk is directed to furnish the United States Marshal with 


a copy of this order and of the petition for the purpose of making such 


service. 


/s/ F. Dickinson Letts 
Chief Judge 


* * 


U. S. MARSHAL'S RETURN OF SERVICE 
United States of America 
District of Columbia 


I hereby certify and return that I served the annexed Order & 
Petition on the therein-named Supt. of the Receiving Home for) Children 
of the District of Columbia by handing to and leaving a true and correct 
copy thereof with Mr. Howard personally at 1000 Mt. Olivert Rd., N.E. 
in the said District at__—a.m.-p.m., on the 21st day of July, 1959. 

* * /s/ Charles H. Ward, Jr. 


United States Marshal 
~ “ By:/s/ John H. George 


Deputy 


* 


[ Filed July 27, 1959] 
[U. S. Marshal's Return of Service] 

I hereby certify and return that I served the annexed Habeas 
Corpus on the therein-named Superintendent of the D.C. General Hospital 
by handing to and leaving a true and correct copy thereof with Mrs. L. 
Corcoran (Registrar's Office) personally at D.C. General Hospital in the 
said District at 4:45 p.m., on the 22nd day of July, 1959. 


* * * Charles H. Ward, Jr., United States 
Marshal 
By /s/ William T. Smith 
Deputy 


* : * 


[ Filed July 27, 1959] 
[ U. S. Marshal's Return of Service] 


I hereby certify and return that I served the annexed Habeas 
Corpus on the therein-named Director of the Department of Public 
Welfare Asst. Director, Dnaiu D. Brewer by handing to and leaving a 
true and correct copy thereof with Donald D. Brewer personally at 
499 Penn. Ave., N.W. in the said District at 10 a.m. on the 22nd day 
of July 1959. 


/s/ Charles H. Ward, Jr. 
United States Marshal 


By /s/ M. Colosanto 
Deputy 


I hereby certify and return that I served the annexed Habeas Corpus 
on the therein-named Juvenile Court of the District of Columbia 
by handing to and leaving a true and correct copy thereof with 
personally at Juvenile Court in the said District at“3 p.m., on the 22nd 
day of July, 1959. 


* * * /s/ Charles H. Ward, Jr. 
United States Marshal 


By /s/__M. Colosanto 
Deputy 


i 


* * * 


[ Filed July 27, 1959] q 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CARRIE McDANIEL as next 

friend of Joyce Ellerbee, x 
Petitioner, : 
v. : Habeas Corpus No. 74-59 


DIRECTOR OF THE DEPARTMENT :‘ 
OF PUBLIC WELFARE, et al, : 


Respondent. : 


ANSWER TO PETITION FOR WRIT OF HABEAS 
CORPUS AND RULE TO SHOW CAUSE 


For answer to petition for writ of habeas corpus and the rule to 
show cause issued thereon, counsel for the respondents respectfully 
represent to the court that the petition fails to state any ground entitling 
petitioner to the relief claimed. Further, the petition is jurisdictionally 
deficient in that only departments, offices, agencies or others are nam- 
ed respondents, none of which are Sui Juris. Nevertheless, the following 
is respectfully represented to the Court: 

1. On February 24, 1958, a complaint was filed in the Juvenile 
Court of the District of Columbia against the juvenile, Joyce Ellerbee. 
That complaint was made by the Metropolitan Police Department, Youth 
Aid Division. A certified copy thereof is attached hereto as Exhibit "A" 
and made a part hereof by reference. 

2. As shown by a certified copy thereof, attached hereto as 
Exhibit 'B" and made a part hereof by reference, Petition No. 24-914-J 
was filed in the Juvenile Court of the District of Columbia on February 
25, 1958, charging that the juvenile, Joyce Ellerbee, %* * * habitually 
so deports herself as to injure herself or the morals or safety of her- 
self or others * * *." 

3. As shown by a certified copy of the docket entries in case No. 
24-914-J in the Juvenile Court of the District of Columbia, attached 
hereto as Exhibit "C" and made a part hereof by reference, the juvenile, 
Joyce Ellerbee, submitted to the jurisdiction of that Court and was placed 
on probation on April 8, 1958. 
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4. As shown by a certified copy of its Order dated July 17, 1959, 
attached hereto as Exhibit "D" and made a part hereof by reference, 
the Juvenile Court of the District of Columbia, following a hearing 
thereon, revoked the probation of Joyce Ellerbee. 

5. Under the provision of Sec. 11-916 of the District of Columbia 
Code, 1951 ed., an order of the Juvenile Court of the District of Colum- 
bia placing a juvenile on probation is subject to modification or revoca- 
tion from time to time. 

6. As shown by the certified copy of the commitment order of 
the Juvenile Court of the District of Columbia No. 24-914-J, attached 
as Exhibit "E" and made a part hereof by reference, the juvenile, Joyce 
Ellerbee, was committed to the Department of Public Welfare of the 
District of Columbia on July 17, 1959. 

7. Under the provisions of Sec. 11-915 of the District of Columbia 
Code, 1951 ed., the Juvenile Court may, in its discretion, commit a child 
to the Board of Public Welfare or to other agencies referred to therein. 

8. That the juvenile, Joyce Ellerbee, is presently in the custody 
of the Department of Public Welfare. 

9. That the Department of Public Welfare, consistent with the 
best interest of the juvenile, Joyce Ellerbee, and with its duty of 
guardianship, under the commitment order of the Juvenile Court of the 
District of Columbia dated July 17, 1959, has transferred the juvenile 
to the District of Columbia General Hospital for care and treatment. 

10. In the case of Poe v. United States of America, No. 14425 
U.S. App. D.C., decided June 25, 1959, it was held that proceedings 
under the Juvenile Court Act, Sections 11-901 through 11-950, D.C. 
Code 1951 ed., are not criminal cases and the constitutional safeguards 
which apply to such cases do not apply to such proceedings. 

11. .Moreover, even in criminal cases the courts have held that, 
* * * it is a matter of discretion with the court as to whether the ends 


of justice will best be met by a revocation of probation. A petitioner 
brought before the court for such determination, without being furnished 
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counsel, has not been deprived of his constitutional right,, * * * ". 
Gillespie v. Hunter, 159 F. 2d 410 (1947). (Emphasis supplied). 

In Burns v. United States, 287 U.S. 216, 53 S. Ct. 154, 156, 77 L. 
ed. 266, the United States Supreme Court stated, "The question, then, 
in the case of the revocation of probation, is not one of formal procedure 
either with respect to notice or specification of charges or a trial upon 
charges. The question is simply whether there has been an abuse of 
discretion and is to be determined in accordance with familiar principles 
governing the exercise of judicial discretion." 
12. The Order revoking probation provides in part that "* * * 
after considering the report of the probation officer and on the facts 
before me the court finds that said respondent has violated the conditions 
of her probation * * * " Interpreting the language of the order fairly, 
it is apparent that opportunity to be heard and to present facts and evi- 
dence was afforded at the hearing on July 17, 1959 and that there was 
no abuse of judicial discretion in the issuance of that order. : 
13. It is clear from the above, that the matters complained of in 
the petition for writ of Habeas Corpus are without legal foundation. 
WHEREFORE, the premises considered, respondent prays that 
that petition for a writ of habeas corpus be dismissed and that the show 
cause order issued thereon be discharged. — 


/s/ CHESTER H. GRAY 
Corporation Counsel, D.C. 


/s/ GEORGE C. UPDEGRAFF 
Assistant Corporation Counsel, D.C. 


/s/ JOHN A, EARNEST 
Assistant Corporation Counsel, D.C. 


/s/ JULIAN R. DUGAS 
Assistant Corporation Counsel, D.C. 
Attorneys for Respondents, 
District Building, 7 
Washington 5, D.C. 
[ Certificate of Service] 
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Metropolitan Police Department 
Youth Aid Division 


COMPLAINT TO THE JUVENILE COURT OF THE DISTRICT OF 
COLUMBIA 


Complaint: Section IV 


Respondent Joyce Beverly Ellerbee Race Col Age 2-3-42 Religion 
Catholic 


Birthplace: D. C. 


Address: 3421 Clay Street, N.E. Father: Joseph McDaniels 
Address: Deceased 


Living with: Mother Carrie McDaniels Mother: Carrie McDaniels 
Address: 3421 Clay St., N.E. 


Complainant: Pvt. Carolyn W. Charity Address: Woman's Bureau, MPD 
Offense Date: Continuous 
Statement of Facts Constituting Offense: 

On December 22nd, 1957, the respondent was apprehended about 
6-00 a.m. in the 1300 block of H Street, N.E. by Pvt. Smart #9 Pct. 
The Officer thought that respondent was a run-away. One of our workers 
attempted to interview Joyce, but she was most hostile and would give no 
information regarding her length of absence from home, or her activities, 


Joyce was transported to the Woman's Bureau and placed in detention cell, 


as from past record she has been troublesome. It was learned during a 
later interview with the mother, that the respondent had left home on 
Wednesday, 12-18-57, and had not returned. The respondent was vague 
about her whereabouts during the time she was away from home. Joyce 
was subsequently released to her mother, who insisted on taking her 
home. 

On January 7th, 1958, we received complaint from the mother, that 
Joyce had left home after they had quarreled in regard to her truanting. 
At that time a Missing report was not made, as it was felt that she would 
return later that night. 

On January 22nd, 1958, the mother, placed a Missing Report, on 
the respondent, as she had been away from the home since January 11th, 
1958. (Woman's Bureau has no record of girl's return to her home 
between 1-7-58 and 1-10-58). 
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On January 27th, 1958, Joyce was apprehended by Officers L. R. 
Harris and H. F. Eversley, about 4:00 a.m. headed north on Thomas 
Circle, N.W. At that time she admitted that she had some clothing in 
a locker in the Bus Terminal and had been staying out of town. Had a 
locker key from Bus Terminal in Baltimore, Maryland in her possession 
at the time of her arrest. Again, Joyce was released to her mother. 
Later the same day the mother filed a Beyond Control complaint with 
the Court, but Joyce ran away from the Policewoman and Juvenile Court 
worker. Later the same afternoon, Joyce came to the Woman's Bureau 
saying she was ready to go to the Receiving Home, but admitted that she 
might give trouble as she wanted to "fight". It was not until ajscout car 
responded that Joyce removed her possessions, after being taken to the 
Woman's Bureau House of Detention. Joyce was released to her mother 
on 1-28-58 after she promised to seek help from Walter Reed Hospital 
with the girl. She was transported to Walter Reed by Police but was 
not admitted for psychiatric care. On 1-29-58, the mother called ask- 
ing that Joyce be sent to the Receiving Home as she had filed complaint 
at Juvenile Court. During the time of the mother's call, Joyce fled from 
the home. 
On February 3rd, 1958, about 2:40 a.m., Joyce went to #14 Pct. to 
report that she had been attacked in the 3400 block of Benning) Road, 
N.E. by a colored male adult. Admitted that she accosted this man 
for a ride to the Capitol Arena, and that man did not sexually assault 
her. Joyce was subsequently placed in the Receiving Home at this time, 
as her mother had filed in Court. 
On August 12th 1957, our office referred Joyce to the Protective 
Service Unit, Child Welfare, as destitute of a suitable guardian. At that 
time the respondent had been found on a bicycle near Minnesota and 
Benning Rd., N.E. about 5:00 a.m. 
Witnesses: Pvt. Carolyn W. Charity, Woman's Bureau 
Docket No. 24-914 
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[Filed July 27, 1959] 
Docket No. 24914-J 


IN THE JUVENILE COURT OF THE 
DISTRICT OF COLUMBIA 


PETITION 
In the matter of: 
Joyce Beverly Ellerbee Born: 2-3-42 3421 Clay Street, N.E. File: 
93849 P.O. Jordan 24-768-J 
a child under 18 years of age 
Witnesses 
Carrie McDaniels 3421 Clay Street, N.E. 
Carolyn W. Charity Woman's Bureau 
Pvt. Smart No. 9 Precinct 
L. R. Harris No. 2 Precinct 
H. F. Eversley No. 2 Precinct 


——————————— 


[ Filed July 27, 1959] 


* * * 


To the Honorable Orman W. Ketcham, 
Judge of the Juvenile Court of the District of Columbia: 

Your petitioner, Carolyn W. Charity, Woman's Bureau, respectfully 
represents unto the Court as follows: 

That Joyce Beverly Ellerbee age 16 address 3421 Clay Street, 
N.E. is within the jurisdiction of this Court; 

That the father of said child is Joseph McDaniels residing at 
Deceased; that the mother of said child is Carrie McDaniels residing 
at 3421 Clay Street, N.E.; that the person having guardianship, custody, 
control or supervision of said * * * 

* * a * * 

That said child habitually so deports herself as to injure or 
endanger herself or the morals or safety of herself or others, to wit: 
(1) Keeps late hours and wanders about the streets at unusual hours 


13 

(a) about 6:00 a.m. on December 22, 1957 was apprehended by police 
in the 1300 block of H Street, N.E. (b) about 4:00 A.M. on January 27, 
1958 was apprehended by police at 14th Street and Thomas Circle, N.W. 
(c) about 2:40 A.M. on February 3, 1958 reported to police that she had 
been assaulted with a knife while in a car in the vicinity of the 3400 
block of Benning Road, N.E. (2) Absconded from her home from about 
January 11, 1958 through January 22, 1958 (3) failed to attend school 
for approximately two (2) months prior to her sixteenth birthday on 
February 3, 1958. 

WHEREFORE the premises considered your petitioner prays: 
That summons issue to said child and to the said Carrie McDaniels 
requiring them to appear before Your Honor's Court and show why said 
child should not be dealt with pursuant to the Juvenile Court Laws for 
the District of Columbia, passed March 19, 1906, 34 Stat. 73, ch. 960, 
as amended; and that the Court shall hear and determine the matters 
herein set forth and shall enter such judgment and orders in the premises ’ 


as to the Court may seem meet and as will best conserve the welfare of 
said child. 
DISTRICT OF COLUMBIA: ss 


/s/ Carolyn W. Charity 
Petitioner 


[Jurat dated 27 February 1959] 


[ Filed July 27, 1959] 

Date COURT CLERK'S MEMORANDUM 
2-24-58 Complaints filed. 

2-25-58 Petition filed, sworn to by Carolyn W. Charity, Woman's Bureau. 


2-26-58 Atty. Edward F. Kearney entered his appearance on behalf of 
Judge respondent's mother (See 24-768-J). 


Ketcham Atty. Edward F. Kearney withdraws his appearance this date 
3-3-58 in behalf of respondent's mother 
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Atty. Williams enters his appearance in behalf of Resp. 
Respondent appears. Mother and atty. Williams present 
in Court. Ct. enters a denial. Case cont. to 4/8/58 for 
trial by Court. Bond of $500 set in case. 24-768-J to 


Judge continue in this case. 


Ketcham Parties present. Before trial, case continued for atty. 

4-8-58 Williams to determine whether respondent will submit to 
the Court's jurisdiction. Later: Atty. Williams accepted 
the factual accuracy of the petition and submitted respond- 
ent to the Court's jurisdiction; On the basis of good report 

Judge from Randolph School, respondent placed on probation. 


Ketcham Hearing on Probation. 
7-17-59 


* * * 


EXHIBIT "D" 


ORDER 


The above-named Respondent having previously been adjud ged to 
be within the jurisdiction of this Court as a delinquent child on April 8, 
1958 and having been placed on probation to the Court and this cause 
having come before the Court this 17th day of July, 1959 (for a review 
of probation) said child and (her) mother, Carrie McDaniels appeared, 
after considering the report of the probation officer and all the facts 
before me, the Court finds that said Respondent has violated the condi- 
tions of (her) probation. 

IT IS HEREBY ORDERED that 


* * * * * 


[X] The Respondent's probation is revoked and said Respondent 
is hereby 
[X] Committed to the care and custody of the Department of 
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Public Welfare (for an indeterminate period of time) 
* * * * * 


Austin L. Fickling 
Judge 


Date: July 17, 1959 
* * * 


[Filed July 27, 1959] EXHIBIT "E" 
TO THE DEPARTMENT OF PUBLIC WELFARE 
of the District of Columbia: 
Receive into your custody the body of Joyce Beverly Ellerbe, 
a minor under the age of eighteen years, having been brought before the 
Court for hearing on a motion to revoke probation, and after hearing 
this date, adjudged to have violated her probation and committed to your 
guardianship. 
Witness the Honorable Austin L. Fickling 
Judge of the Juvenile Court of the District 
of Columbia, and the seal of said Court, 


this seventeenth day of July, 1959. 
* * * 


(Indeterminate commitment) 
* * * 
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[ Filed July 30, 1959] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


* * * 
ORDER 

This cause came on for hearing on the petition of Carrie McDaniel 
as parent and next friend of Joyce Ellerbee, for writ of habeas corpus and 
a show cause order issued thereon on the 21st day of July, 1959, and re- 
spondents' answer thereto. Upon consideration thereof, of argument by 
counsel for the respective parties, and it appearing to the Court that the 
juvenile Joyce Ellerbee is lawfully in the custody of the Department of 
Public Welfare, it is, by the Court, this 30th day of July, 1959, 

ORDERED, That the petition be, and it is hereby, dismissed; that 
the rule to show cause heretofore issued herein be and it is hereby, 
discharged; and that the writ of habeas corpus applied for be, and it is, 
hereby denied. 


/s/ George L: Hart, Jr. 
> JUDGE 


[ Certificate of Mailing] 


[Filed July 30, 1959] 


PETITION FOR LEAVE TO PROSECUTE APPEAL 
IN FORMA PAUPERIS 


The petitioner, Carrie McDaniel, respectfully petitions that she 
be given leave to prosecute an appeal in the above-entitled cause with- 
out prepayment of ‘costs, in accordance with the provisions of Section 
1915, Title 28, United States Code. 

In support of said application, petitioner submits herewith her 
affidavit in support of her petition for leave to prosecute her appeal in 
forma pauperis, the contents of which are by reference incorporated 


herein. 
/s/ Albert A. Rapoport 
/s/ Carl W. Berueffy 
215 C Street, N.W. 
Washington 1, D.C. 
Attorneys for Petitioner 


[ Filed July 30, 1959] 17 


AFFIDAVIT IN SUPPORT OF PETITION FOR LEAVE 
TO PROSECUTE APPEAL IN FORMA PAUPERIS 


I, CARRIE McDANIEL, being first duly sworn according}to law, 
depose and say that I am the petitioner in the above-entitled cause, and, 
in support of my petition for leave to prosecute an appeal in forma pau- a 
peris and without being required to prepay or give security for costs, 


state as follows: 
1. That Iam a citizen of the United States. 
2. That because of my poverty I am unable to prepay the costs 
or give security for the costs in connection with an appeal from the 
judgment of the Court in the above-entitled action. 
3. That I believe I am entitled to the redress I seek in the appeal 
from the judgment of the Court in the above-entitled action. 
4. That the nature of my cause of action and appeal is briefly 
stated as follows: I am the mother of Joyce Ellerbe, a minor of the 
age of seventeen years, who is being restrained unlawfully of her 
liberty under the direction of Gerald M. Shea, acting under the color 
of his authority as Director of the Department of Public Welfare of the 
District of Columbia. The said respondent purports and pretends to 
restrain the said minor of her liberty under the color of an alleged 
commitment issued by the Honorable Austin L. Fickling, acting Judge 
of the Juvenile Court for the District of Columbia. The said commit- 
ment is null, void, and of no legal effect because it was in excess of 
the statutory authority of the said Court, and in violation of the right: 
guaranteed to said minor not to be deprived of liberty without due 
process of law, in that the said commitment was issued following a 
hearing in which the said minor was deprived of the assistance of 
counsel despite the express request of the minor and of the petitioner, 
her mother, for an opportunity to secure such assistance. In| addition, 
the said commitment was arbitrary and capricious because the said 
minor was suffering from a mental illness which caused the acts upon 
which the commitment was purportedly based, notwithstanding which, 
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the said Court arbitrarily and in an abuse of judicial discretion commit- 
ted the said child to a prison, from which she was transferred by the 
prison authorities to a mental hospital. 

/s/ Carrie McDaniel 
[Jurat dated July 30, 1959] 


Let the applicant proceed without 
prepayment of costs. 


G. L. Hart, dr. 
JUDGE 


[Filed August 7, 1959] 
NOTICE OF APPEAL 
Notice is hereby given that Carrie McDaniel, petitioner above 
named, hereby appeals to the United States Court of Appeals for the 
District of Columbia Circuit from the Order denying her Petition for 
a Writ of Habeas Corpus entered in this action on July 30, 1959. 


/s/ Albert A. Rapoport 
/s/ Carl W. Berueffy 


Attorneys for the Appellant, 
Carrie McDaniel 
215 C Street, N. W. 
Copy to: Washington 1, D. C. 
Julian R. Dugas 
Assistant Corporation Counsel 
District Building 
Washington 4, D.C. 
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[ Filed August 7, 1959] 


DESIGNATION OF CONTENTS OF RECORD 
ON APPEAL 


Pursuant to Rule 75(a) of the Federal Rules of Civil Procedure, 
the petitioner-appellant hereby designates for inclusion in the record 
on appeal to the United States Court of Appeals for the District of Colum- 
bia Circuit, taken by notice of appeal filed on August 7, 1959, the follow- 
ing portions of the record, proceedings, and evidence in this action: 
Petition for Writ of Habeas Corpus 


Affidavit in support of application for leave to proceed without 
prepayment of costs 


Order authorizing filing of Petition for Writ of Habeas Corpus 
and directing respondents to show cause 


Answer to Petition for Writ of Habeas Corpus and Rule to Show 
Cause, and exhibits attached thereto 


Reporter'stransdptof hearing on Rule to Show Cause 
Order of July 30, 1959, denying petition for Writ of Habeas Corpus 
Petition for leave to prosecute appeal in forma pauperis 
Order granting leave to prosecute appeal in forma pauperis 
Judgment 

Notice of Appeal 
This designation 
Docket entries 


/s/ Albert A. Rapoport 
/s/ Carl W. Berueffy 


Attorneys for Petitioner- 
Appellant 
215 C Street, N. W. 
Washington, D. C. 


[ Certificate of Mailing] 
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[ Filed August 19, 1959] 
ORDER FOR FILING RECORD ON APPEAL 

In consideration of the request of counsel for an order to file the 
record on appeal in the above-entitled matter forthwith, and in further 
consideration of the urgency of the filing of said record on appeal forth- 
with based on the fact that this proceeding is an appeal from a denial of 
2 Petition for a Writ of Habeas Corpus, it is, by the Court, 

ORDERED, that the record on appeal in the above-entitled matter 
be filed forthwith by the Appeals Section of the Clerk's Office of the 
United States District Court for the District of Columbia, this 19th day 
of August, 1959. 


/s/ George L. Hart, Jr. 
JUDGE 


[SEAL ] 


DOCKET 
Proceedings 


Affidavit for leave to proceed without prepayment of costs. 
Granted Fahy, Circuit J. 


Petition’ for Writ of Habeas Corpus; Exhibits A, B, and 
Exhibit 1; filed. 

Memorandum in support of application for a Writ of Habeas 
Corpus. 


Order transferring petition to District Court for action 
Fahy, J. 


Order directing respondent to show cause returnable on or 
before the seventh day after service. (N) McGarraghy, J. 


Rule to Show Cause and copy issued. 
(Show Cause Order served 8-27-59) 


Answer of Respondent to petition for Writ of Habeas Corpus 
and Rule to Show Cause; c/m 9-2-59 app Chester Gray 


Order discharging Rule to show cause, denying issuance of 
writ of habeas corpus and dismissing petition. (N) 
McGarraghy, J. ; 


21 
1959 | 


Sep. 9 Petition for leave to prosecute appeal in forma pauperis 
granted (fiat) McGarraghy, J. (N) | 


Sep. 9 Order for forthwith filing of record on appeal (N) McGarraghy, 
J. 


* * * * * * 


Sep. 24 Notice of Appeal of petitioner; copy mailed to John A. 
Earnest, Asst. Corp. Counsel, District Bldg. — 


[Filed August 21, 1959] 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 
PROCEED WITHOUT PREPAYMENT OF COSTS 


I, Carrie McDaniel, being first duly sworn according to law, 
depose and say that I am the petitioner in the above-entitled cause, 
and, in support of my application for leave to proceed in said cause 
without being required to prepay fees or costs, state as follows: 

1. That I am a citizen of the United States. 


2. That because of my poverty I am unable to pay the costs 
of said suit or action. 


3. That I am unable to give security for the same. 


4. That I believe I am entitled to the redress I seek in said 
suit or action. 


. That the nature of my cause of action is us based on as 


follows: Petition for Writ of Habeas Corpus ed on 
denial of right to counsel in Juvenile Court re ocation 
of probation hearing. 


/s/ Carrie McDaniel 
[Jurat dated August 19, 1959] 


Let the applicant proceed without 
prepayment of costs 


/s/ Charles Fahy 
CIRCUIT JUDGE 


[ Filed August 21, 1959] aa 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


In the Matter of the Application of ) 
CARRIE McDANIEL 


for a Writ of Habeas Corpus on  ) 
behalf of JOYCE ELLERBEE ) 


PETITION 


To: The Honorable Charles Fahy, 
Judge of the United States Court of Appeals for the District 
of Columbia Circuit: 


Your petitioner, Carrie McDaniel, respectfully prays that a Writ 
of Habeas Corpus be issued to inquire into the legality of the detention 
of Joyce Elierbee, a minor, and in support of said petition, shows: 


H. C. 86-59 


1. Jurisdiction and authority to issue said Writ is conferred upon 


any judge of any United States Circuit Court of Appeals by the provisions 
of §2241(a), Title 28, United States Code; Act of June 25, 1948, ch 646, 
§1, 62 Stat. 964; as amended, Act of May 24, 1949, ch 139, §112, 63 Stat. 


105. 

2. Petitioner is the mother of Joyce Ellerbee, a minor of the age 
of 17 years. Petitioner and said minor are citizens of the United States 
and residents of the District of Columbia. 

3. The said minor is restrained of her liberty at the District of 
Columbia General Hospital, in the District of Columbia, by Joseph Karl- 
ton Owen, Administrator of the District of Columbia General Hospital, 
who purports to act under the authority of Gerald M. Shea, Director of 
the Department of Public Welfare of the District of Columbia. Petitioner 
is informed and believes, and therefore alleges the fact to be, that the 
said Shea asserts that the said detention is authorized by an order of 
commitment issued by Hon. Austin L. Fickling, acting judge of the 
Juvenile Court for the District of Columbia. Copies of the order of 
said judge and said order of commitment are attached hereto marked, 
respectively, Exhibit A and Exhibit B. Said Juvenile Court for the 
District of Columbia is established by, and derives its authority from, 
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a statute of the United States, more specifically, the Act of June 1, 1938, 
52 Stat. 596, ch 309, §1 et seq., Title 11, District of Columbia Code 
(1951 edition), § 901 et seq. 
4. The said order of said Court and the commitment based there- 
upon are arbitrary, illegal, and void because all of the acts of|the said 
Court are in excess of the authority granted to the said Court /by the 
said statute, and contravene rights of the said minor protected by the 
Fifth Amendment to the Constitution of the United States, as more 
particularly set forth hereinafter. 
5. Onor about February 25, 1958, a complaint was filed in the 
Juvenile Court of the District of Columbia alleging that 
said child habitually so deports herself as to injure or 
endanger the morals or safety of herself or others, to wit: 
(1) Keeps late hours and wanders about the streets at unusual 
hours (a) about 6:00 a.m. on December 22, 1957 was apprehend- 
ed by the police in the 1300 block of H Street, N.E. (b) |about 
4:00 A.M. January 27, 1958 was apprehended by police at 14th 
Street and Thomas Circle, N. W. (c) about 2:40 A.M. on Febru- 
ary 3, 1958, reported to police that she had been assaulted with 
a knife while in a car in the vicinity of the 3400 block of Ben- 
ning Road, N.E. (2) Absconded from her home from about 
January 11, 1958 through January 22, 1958 (3) failed to attend 
school for approximately two (2) months prior to her sixteenth 
_ birthday on February 3, 1958. 
6. On the basis of the assertions of the said complaint, the said 
minor was, on or about April 8, 1958, and upon the purported action of 
an alleged attorney for respondent in submitting "respondent to the 
Court's jurisdiction", placed on probation. 
7. On July 17th, 1959, an alleged hearing was held to determine 
whether said minor had violated her probation. At said hearing, 
petitioner and said child were present. Petitioner informed the said 
Austin L. Fickling, acting judge of said Juvenile Court, that|/petitioner 
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desired to consult an attorney with reference to the rights of said child, 


and requested a continuance to enable petitioner to arrange for such 


counsel. The said hearing had originally been set for August 4, 1959, 


which setting permitted a sufficient time for petitioner to secure 
counsel to act on behalf of the minor. However, when, on July 16, 1959, 
petitioner informed clerical employees of the Juvenile Court that she 
desired to arrange for counsel for the said minor, petitioner was inform- 
ed that it would be necessary to make arrangements with the Court for 
such representation, and that the hearing would be held the following 
morning, July 17, 1959. In pursuance to these instructions from the 
employees of the Court, petitioner appeared on said day, and she, as 
well as the said minor, specifically requested of the Court opportunity 
to secure counsel. She was informed by the said Austin L. Fickling 
that the said minor was not entitled to counsel, for the stated reason 
that counsel was not required in hearings relative to the proposed 
revocation of probation. 

8. Upon being informed that the said minor was not entitled to 
counsel in said proceedings, petitioner informed the said Fickling that 
petitioner believed the said minor to be in need of psychiatric help, and 
requested a continuance so that a medical examination could be held in 
order that the Court be properly advised before making a determination 
in the best interests of the said child. The said Fickling refused to allow 
petitioner any time to secure such medical examination and refused to 
provide therefor by utilizing the facilities available to the Court. 

9. Thereupon, acting upon the basis of a report purportedly 
prepared by social workers which the petitioner had no opportunity to 
examine, and without the testimony of any witnesses, the said Fickling 
ordered the probation of the said minor revoked, and committed her to 
the custody of the said Gerald M. Shea for an indeterminate period. 

10. Subsequent to said order, the said Shea caused the said minor 
to be confined at the Receiving Home for Children of the District of 


Columbia, where symptoms of mental illness were observed. As a 
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result, the said minor was removed to the District of Columbia General 
Hospital for mental observation. Petitioner is informed and believes, 
and therefore alleges the fact to be, that it is the opinion of the physicians 
who are engaged in said examination that the child is suffering from a 
mental illness, and that, while she is not presently psychotic, she will 
in all probability become so if she is not given proper psychiatric care 
and treatment at the present time. 
11. On or about July 20, 1959, petitioner filed in the United States 
District Court for the District of Columbia, a petition for a Writ of 
Habeas Corpus, and pursuant to statute, a rule to show cause was granted 
by the said Court on July 21, 1959. The matter was thereafter, on or 
about July 28, 1959, heard in said Court by the Honorable George L. 
Hart, Judge of said Court, who denied the said Writ, but gave no reasons 
for such denial. Petitioner has obtained leave to prosecute an appeal 
from such denial, and is presently prosecuting the same with all possible 
diligence. Notwithstanding the said appeal, there is a real danger that the 
said minor may be removed from said hospital to a penal institution in 
which the necessary and adequate facilities for psychiatric care and 
treatment are lacking, thereby causing her permanent and substantial 
injury, and petitioner has no adequate remedy against such injury other 
than the issuance of a Writ of Habeas Corpus. 
WHEREFORE, petitioner prays that a Writ of Habeas Corpus issue, 
directed to said Gerald M. Shea, commanding him to bring the body of 
said minor, together with the time and cause of her imprisonment, and 
to do and receive what then and there be considered concerning the said 
minor. 


/s/ Carrie McDaniel 
Petitioner 


[Jurat dated August 11, 1959] 


TS 
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[Filed August 21, 1959] 
EXHIBIT A 
IN THE JUVENILE COURT OF THE DISTRICT OF COLUMBIA 


In the Matter of ) 
Joyce Beverly Ellerbee ) Docket No. 24-914-3 


ORDER 

The above-named Respondent having previously been adjudged to 
be within the jurisdiction of this Court as a delinquent child on April 8, 
1958 and having been placed on probation to the Court and this cause 
having come before the Court this 17th day of July, 1959 (for a review 
of probation) said child and (her) mother, Carrie McDaniels appeared, 
after considering the report of the probation officer and all the facts 
before me, the Court finds that said Respondent has violated the condi- 


tions of (her) probation. 
IT IS HEREBY ORDERED that * * * * 


The Respondent's probation is revoked and said Respondent is 
hereby Committed to the care and custody of the Department of Public 
Welfare (for an indeterminate period of time) 

* * * * 


* 
/s/ Austin L. Fickling 
Date: July 17, 1959 Judge 


[ Filed August 21, 1959] (Exhibit "E") 
EXHIBIT B 
IN THE JUVENILE COURT OF THE DISTRICT OF COLUMBIA 
TO THE DEPARTMENT OF PUBLIC WELFARE 

of the District of Columbia: 

Receive into your custody the body of Joyce Beverly Ellerbee, a 
minor under the age of eighteen years, having been brought before the 
Court for hearing on a motion to revoke probation, and after hearing 
this date, adjudged to have violated her probation and committed to your 


guardianship. 2 ; one 
Witness the Honorable Austin L. Fickling, 
Judge of the Juvenile Court of the District 
(Indeterminate of Columbia, and the seal of said Court, 
Commitment) this seventeenth day of July, 1959. 
Hilda R. Reagle, Clerk, Juvenile Court, D.C. 
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TRANSCRIPT OF HEARING ON PROBATION 


* * * * * 


Juvenile eee 
400 E Street, N.W. 
Washington, D. C.., 
Friday, July 17, 1959 


The above-entitled matter came on for Hearing on Probation 
before the Court on Friday, July 17, 1959, at 10:00 o'clock, a.m., before 
the HONORABLE AUSTIN L. FICKLING, Acting Judge of the Juvenile 
Court of the District of Columbia, presiding. 

APPEARANCES: 
WILLIAM PATTEN, Esquire, 


Assistant Corporation Counsel, 
Counsel for the Government 


PROCEEDINGS 
(A Hearing on Probation of JOYCE BEVERLY ELLERBE, 
Respondent, was held before the Juvenile Court on Friday, 
July 17, 1959, before the Honorable Austin L. Fickling, Acting 
Judge of the Juvenile Court of the District of Columbia, presid- 
ing, and with the following present: The respondent, Joyce 
Beverly Ellerbe, Mrs. Carrie McDaniels, the respondent's 
mother, William Patten, Assistant Corporation Counsel, 
Counsel for the Government, Mrs. Julia G. Jordan, the res- 
pondent's probation officer, and Miss Honor M. Keane, Super- 
visor of the Probation Officers.) 
* * * 
THE COURT: Is this Joyce Ellerbe? 
MRS. JORDAN: Yes, your Honor. And this is the mother, 
Mrs. McDaniels. 
THE COURT: And is this a hearing on probation? 
MRS. JORDAN: Yes, your Honor. 
THE COURT: You may proceed. 
MRS. JORDAN: Your Honor, a summary of Joyce's previous 


history involves commitments to the Receiving Home, and to the 
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Department of Public Welfare. There were two former placements, 
when she was there under care without being committed formally. 

Joyce came to our attention a little over a year ago on a Beyond- 
Control complaint filed by the mother. She was then placed on probation 
to the Court. The complaint stated that Joyce was absconding from home, 

that she was not attending school, and she was creating difficulty 
in the home. 

During the time Joyce has been on probation she has done very 
well. She entered Randall Junior High School, and later on she entered 
Chamberlain High School, where she made a very good record, and she 
made very good grades, and conformed to the hours expected of her. 

Approximately a year ago she began to report to us that she was 
having a considerable amount of conflict with her mother. And on 
several occasions she came in and asked us to commit her to the 
Department of Public Welfare. We explained to her that we did not 
feel that she was in violation of her probation, and for her to make the 
best of the situation that existed at home, and we felt the most she could 
do would be to try to adjust to the home situation. 

Since the closing of school, Joyce has absconded from home three 
times, the last summer, and the last time she was picked up and placed 
in the Receiving Home. And if, at this time, she is not able to adjust at 
home, we feel that the only other alternative would be the recommenda- 
tion of commitment to the Department of Public Welfare. 

MRS. MCDANIELS: May I say something? 

THE COURT: Yes. 

MRS. MCDANIELS: Yes, sir, I would like to have a lawyer. I 
told Miss Keane that, yes, but I cannot afford that, but yes, that I would 
like to have a lawyer. 

THE COURT: She is on probation. Isn't that right? 

MRS. JORDAN: Yes, your Honor. That is right. 

THE COURT: Well, there is some question in my mind as to 
whether or not she is entitled to a lawyer. She is already under the 
jurisdiction of this Court. 


29 
MRS. MCDANIELS: It was my understanding that she wasn't 
under the Court anymore, because they weren't working in the case 
anymore. 
MISS KEANE: Your Honor, we weren't working in the case because 
we couldn't, and apparently it was causing conflict between Joyce and her 
mother. 
MRS. MCDANIELS: That they weren't working in the case because 
it was causing conflict between Joyce and me, and Joyce was running 
from my house to the Court. And apparently, I don't know, but I think 
Joyce was informed of the same thing then, that they weren't going to 
work with her any more. In fact it was my understanding she wasn't 
going to be on probation any more. Mrs. Jordan told me that} she was 
taken off probation. 
MRS. JORDAN: Your Honor, there was a discussion. There was 
some discussion about dismissing the case when Joyce was released 
from the Department of Public Welfare. And they dismissed) the case, 
because they felt that they could not work with the situation. | 
It has been very difficult working with the situation. We were 
seldom able to accomplish very much. And we had considered dismis- 


sing the case. However, in view of Joyce's absconding, we felt that we 
should take further action. ; 


THE COURT: She is still on probation, so far as the record here 
indicates. She is on probation, Mr. Teepe? 
MR. TEEPE (The Courtroom Clerk): Yes, your Honor. Joyce is 
on probation. 
THE COURT: Well, Joyce, do you want to say anything to me? 
THE RESPONDENT: I would like to get a lawyer. But I did those 
things. I did -- most of the time I did those things, because I needed 
the money to help out, and I told Mrs. Jordan -- I didn’t actually tell 
Mrs. Jordan that I wanted to be committed to the Welfare. I told her 
that I thought I needed mental help, and I should go to D.C. General, 
and one time I run away, and the Women's Bureau took me over there, 
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Department of Public Welfare. There were two former placements, 
when she was there under care without being committed formally. 

Joyce came to our attention a little over a year ago ona Beyond- 
Control complaint filed by the mother. She was then placed on probation 
to the Court. The complaint stated that Joyce was absconding from home, 

that she was not attending school, and she was creating difficulty 
in the home. 

During the time Joyce has been on probation she has done very 
well. She entered Randall Junior High School, and later on she entered 
Chamberlain High School, where she made a very good record, and she 
made very good grades, and conformed to the hours expected of her. 

Approximately a year ago she began to report to us that she was 
having a considerable amount of conflict with her mother. And on 


several occasions she came in and asked us to commit her to the 
Department of Public Welfare. We explained to her that we did not 


feel that she was in violation of her probation, and for her to make the 
best of the situation that existed at home, and we felt the most she could 
do would be to try to adjust to the home situation. 

Since the closing of school, Joyce has absconded from home three 
times, the last summer, and the last time she was picked up and placed 
in the Receiving Home. And if, at this time, she is not able to adjust at 
home, we feel that the only other alternative would be the recommenda- 
tion of commitment to the Department of Public Welfare. 

MRS. MCDANIELS: May I say something? 

THE COURT: Yes. 

MRS. MCDANIELS: Yes, sir, I would like to have a lawyer. I 
told Miss Keane that, yes, but I cannot afford that, but yes, that I would 
like to have a lawyer. 

THE COURT: She is on probation. Isn't that right? 

MRS. JORDAN: Yes, your Honor. That is right. 

THE COURT: Well, there is some question in my mind as to 
whether or not she is entitled to a lawyer. She is already under the 
jurisdiction of this Court. 
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MRS. MCDANIELS: It was my understanding that she wasn't 
under the Court anymore, because they weren't working in the case 
anymore. 
MISS KEANE: Your Honor, we weren't working in the case because 
we couldn't, and apparently it was causing conflict between Joyce and her 
mother. 
MRS. MCDANIELS: That they weren't working in the case because 
it was causing conflict between Joyce and me, and Joyce was running 
from my house to the Court. And apparently, I don't know, but I think 
Joyce was informed of the same thing then, that they weren't going to 
work with her any more. In fact it was my understanding she wasn't 
going to be on probation any more. Mrs. Jordan told me that} she was 
taken off probation. 
MRS. JORDAN: Your Honor, there was a discussion. There was 
some discussion about dismissing the case when Joyce was released 
from the Department of Public Welfare. And they dismissed) the case, 
because they felt that they could not work with the situation. 
It has been very difficult working with the situation. We were 
seldom able to accomplish very much. And we had considered dismis- 


sing the case. However, in view of Joyce's absconding, we felt that we 
should take further action. : 


THE COURT: She is still on probation, so far as the record here 
indicates. She is on probation, Mr. Teepe? 
MR. TEEPE (The Courtroom Clerk): Yes, your Honor. Joyce is 
on probation. 
THE COURT: Well, Joyce, do you want to say anything to me? 
THE RESPONDENT: I would like to get a lawyer. But I did those 
things. I did -- most of the time I did those things, because I needed 
the money to help out, and I told Mrs. Jordan -- I didn't actually tell 
Mrs. Jordan that I wanted to be committed to the Welfare. I told her 
that I thought I needed mental help, and I should go to D.C. General, 
and one time I run away, and the Women's Bureau took me over there, 
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and the Doctor there say he thought I needed to be in the hospital. But 
my mother come and got me, and she was supposed to take me to Walter 
Reed, and the Doctor up there, he said he thought I was sick too, but 
maybe I can go back to school, and finish the year out. So I told Mrs. 
Jordan. So I understood that Mrs. Jordan would see that I had some 
type of help during the summer, but she said the doctor wouldn't recom- 
mend it to her, or something, and that I talk to him. 

THE COURT: What about your leaving home? What was your 
reason for that? That is, what was your reason for your leaving home ? 

THE RESPONDENT: Well, I was upset, I guess. I didn't under- 
stand, but I know I was doing wrong. 

THE COURT: Well, if you need some mental treatment, some 
mental or physical treatment, I am sure the Department of Public Wel- 
fare will provide it. 

THE RESPONDENT: Well, she said I had to go to the Court to be 
committed to the D.C. General, and that they couldn't, or wouldn't do it. 

MRS. MCDANIELS: Could I say something? 

THE COURT: Yes. 

MRS. MCDANIELS: Well, I understood from Mrs. Jordan when 
Joyce was going to school that when the summer vacation comes on, 
after that, then she was going to have Joyce sent on over to D.C. General, 
to see the Doctor at D.C. General. And he told -- the Doctor at D.C. 
General told me that Joyce needed to be hospitalized. And I talked with 
him several times about it, and Mrs. Mordan told me after school closed 
that Joyce would be able to do so. 

And I was wondering if the case could be continued, since she can't 
have a lawyer, and let her go on over to D.C. General, and let the case 
come back in and have the report come back in? 

THE COURT: Well, I think the Department -- Wouldn't the 
Department of Public Welfare have her examined if she needed any 
treatment? 

MRS. JORDAN: I imagine they will, if she needs treatment. 
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MRS. MCDANIELS: Well, you know Joyce was in the hospital 
about four months and about one year back in school, and then this year 
she went to school and made good marks. She got very good marks, and 
in fact they gave her an award. They gave her a special award for good 
marks, and Joyce would like to return, to go back for it. 

THE COURT: What is your explanation for her leaving home? 

We can get into those other matters later. What is your explana- 
tion for her leaving home, and for her staying out late? 

MRS. MCDANIELS: Well, Joyce gets mad and leaves home. 

THE COURT: And she has a key -- does she have a key? 

MRS. MCDANIELS: She has a key to the house, and whenever 
she comes back in, she would come back in, and would eat then, and 
she has done so much as to come back in, at night, and stay in the 
house upstairs, and I wouldn't even know it, and things like that. But 
she wasn't home every night. And I am not trying to say that she sat 
at home every night, but that she wouldn't be where I would know where 
she was at. 

But if sending Joyce to D.C. General, if this could help, maybe 
that would help to straighten her out, and then she could return to school 
in September. 

THE COURT: Well, I am sure the Department of Public Welfare 
will provide schooling. I know the Department of Public Welfare 
wouldn't let that suffer, or rather wouldn't hinder her education. Don't 
they provide schooling to her? 

MRS. JORDAN: Oh, yes, sir, they provide schooling to her. 

MRS. MCDANIELS: Yes, they provide schooling, but she can't 


get her credits, as in any high school, and in order to get a degree you 


have to be a graduate from a school which is an approved school, and 
that is not an approved school, your Honor. 
They have a system down there where the girls who are over 
sixteen -- in the first place they don't have to go -- and they do not 
graduate them from this school. And when they go out from there 
they are not high school graduates. 
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THE COURT: Well, I know -- I don't know whether you have 
been misinformed or not, but I do know -- 

MRS. MCDANIELS: Now I feel that Joyce -- 

THE COURT: But I do know that they do have some schooling 
there. 

MRS. MCDANIELS: Well, they have some schooling, but when they 
come out, they are not even a graduate. Now, Joyce will be eighteen 
years old next February, and if Joyce's education is interrupted at this 
time, I mean, well, what could she do whenever she comes out, and with 
only a tenth grade education? 

THE COURT: Well, now, the Court says that she has got to go to 
school, and that she can't be running away from home, and running 
around on the streets. 

MRS. MCDANIELS: I am not asking for her to be back at home. 

I am asking for her to get the mental health she needs and to continue 
the case until I get a report from the psychiatrist. That is what I would 
like, and to bring the case back into Court. Iam not asking to take her 
pack home. And to bring the case back into court after you get the 
report back from the doctor. Because maybe the doctor can straighten 


Joyce out, and in September Joyce can go back to school. And after all 
-- well, after all, she will be eighteen next February, and when she 
leaves there -- whenever the girls leave the Department of Public 


Welfare, they do not prepare them for anything, just get them a house- 
keeping job, or something of that sort, and she is doing very well with 
shorthand and typing in school. 

THE COURT: How about that? How is her attendance in school? 

MRS. JORDAN: Just about perfect. She really did very well on 
probation, and her attendance was just about perfect. 

MRS. MCDANIELS: And she has never been absent from school. 

THE COURT: Well, I want to find out if she is sick. I don't see 
how she is able to be doing so well in school, if she is so sick? 

MRS. MCDANIELS: I asked the Doctor that, too. I asked that 
question of the Doctor, too. I asked that question of the Doctor, but I 
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would like you to talk to the doctor. He released her back to me, to be 
taken to Walter Reed, and he told me that children would often be sick, 
and yet would make very good marks in school. That was the answer 
of one of the questions I brought him, and Joyce is just mean, and -- 

THE COURT: Pardon me. What did you say? 

MRS. MCDANIELS: I said Joyce is just mean, wee she is 
doing well in school, and she has a perfect attendance record in school, 
and he told me that they could be sick, and do well in school, that there 


were different types of mental illness. 
THE COURT: Well, this is a situation where she just doesn't 
want to mind you. Isn't that it? I think that has a lot to do with 

you, but I think the mental illness has a lot to do, too. 
MRS. MCDANIELS: Joyce can do what she wants to do, but she 

just doesn’t want to mind me, and as to the meanness, that they can be 


mentally ill, which the doctor mentioned. 
THE COURT: Do we have anything there in the social file with 
reference to her mental condition? 
MRS. JORDAN: We have referred her to the Court Clinic here, 
and Doctor Frost didn't see that there was anything to be benefitted by 
committing her to D.C. General. She was at the D.C. General Hospital 
when she was picked up one time, but Mrs. McDaniels didn't go along 
with the plan, and she went over and demanded her release, and then 
she was going to go to Walter Reed Hospital, and they failed to follow 
through on care there, because of something about being a dependent. 
And someone, one of the nurses, a Mrs. Tyler, the school nurse at 
Chamberlain High School actually made an appointment for Mrs. 
McDaniels to take Joyce, that is, for Joyce to go to Walter Reed Hos- 
pital, and Mrs. McDaniels didn’t go along with the plan. And then the 
nurse made the appointment and arranged for Joyce to go|by herself, 
and Mrs. McDaniels didn't - she wouldn't go along with that plan. 
MRS. MCDANIELS: Well, they maintained my husband was no 
longer caring for Joyce as 2 dependent, and that therefore Joyce is not 
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eligible for treatment at the Walter Reed Hospital, and the doctor did 
do it, he did release Joyce to me, in my custody. He released Joyce, 
to be taken to a doctor, and Doctor Kay at Walter Reed - Doctor Kay ; 
examined Joyce, and said Joyce definitely needed psychiatric help, 
but with the facilities and the beds that they had available there, that he 
wouldn't hospitalize her, but she needed it, on an out-patient basis. When 
she was sent over, the doctor did not just give Joyce to me. He made 
arrangements with Walter Reed for them to see Joyce, and he talked 
with the Doctor there, and it was the two doctors that made the arrange- 
ments, not I at all. 
And the Doctor at Walter Reed, he went along with the doctor there, 
the only thing they didn't go along with was the part that she be hospital- 
ized at Walter Reed, then an out-patient really at Walter Reed, they they 
work with this type of thing, and D.C. General apparently didn't have it, 
and that is a matter of record. You don't have to go by my word, you can 
speak to the doctors, the two doctors who made those arrangements. 
THE COURT: Well, is there anything further? 
MRS. MCDANIELS: So I certainly wish you would have her to go 
over to the D.C. General and to bring the case back into court, while it 
will still stay under the court. 
THE COURT: Well, the Court is of the opinion that the Department 
of Public Welfare can handle her, and I will commit her to the Department 
of Public Welfare for an indeterminate period. She will have to be under 
supervision during the meantime, and that will be all. 
WHEREUPON, 
Hearing in the above-entitled matter was closed. 
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[ Filed August 24, 1959] 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


In the Matter of the Application of ) | 
) 

CARRIE McDANIEL : ) H.C. No. 86-59 

for a Writ of Habeas Corpuson  ) 

behalf of JOYCE ELLERBEE ) 


MEMORANDUM IN SUPPORT OF APPLICATION 
FOR A WRIT OF HABEAS CORPUS 


Statement of Facts 
This is an application in which Carrie McDaniel, the mother of 
Joyce Ellerbee, a minor 17 years old, seeks a writ of habeas corpus 
for the purpose of inquiring into the detention of the minor. | The appli- 
cation is, pursuant to Title 28, United States Code, §2241(a)) addressed 
to the Honorable Charles Fahy, Judge of the United States Court of 
Appeals for the District of Columbia Circuit. 
Joyce is presently being held at the District of Columbia General 
Hospital in accordance with the directions of the Department of Public 
Welfare of the District of Columbia. The authority for this Department 
to make determinations concerning the detention of the child is derived 
from an order of the Juvenile Court of the District of Columbia dated 
July 17, 1959, which purported to commit Joyce to the guardianship of 
the Department for a violation of probation. 
Joyce had been placed on probation by the Juvenile Court on April 
8, 1958 as the result of a charge that she was endangering the morals or 
safety of herself or others because she was keeping late bows: The 
revocation of probation was based upon the assertion that the child had 
been keeping late hours and had "absconded" from her home. 
The petition challenges the validity of the order of COE oe 
as having been issued in violation of the rights guaranteed to the child 
and her mother by the due process clause of the Constitution of the 


United States, the specific violation of constitutional right consisting 
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of the denial of the assistance of counsel in the probation hearing. 
The facts concerning the hearing are set forth in the application. 
The child was being held at the receiving home on July 16, 1959, anda 
hearing had been scheduled for August 4, 1959. On July 16, Carrie 
McDaniel, the mother, called the Juvenile Court and discussed the 
need of counsel in the matter. At this time, and for the first time, 
she was informed that the hearing would be held the following day, 
July 17, 1959, and that if she desired counsel, she would have to dis- 
cuss the matter with the Judge. The following day, the mother appeared 
at the hearing, and the following discussion took place: 
MRS. McDANIELS: Yes, sir, I would like to have a - 
lawyer. I told Miss Keane that, yes, but I cannot afford 
that, but yes, that I would like to have a lawyer. 
THE COURT: She is on probation. Isn't that right? 
MRS. JORDAN: Yes, your Honor. That is right. 
THE COURT: Well, there is some question in my 
mind as to whether or not she is entitled to a lawyer. 
She is already under the jurisdiction of this Court. 


A little later, Joyce herself asked for a lawyer. Notwithstanding 
the direct request made both by the mother and the child for an oppor- 
tunity to secure the assistance of counsel, the Court immediately pro- 
ceeded with the hearing. He did so in spite of the request of the mother 
for a continuance in order to secure evidence concerning the child's 
mental condition, a request based upon a previous history of hospital- 
ization. In this connection, the mother said: ; 

MRS. McDANIELS: I am not asking for her to be back 

at home. I am asking for her to get the mental health she 

needs and to continue the case until I get a report from the 

psychiatrist. That is what I would like, and to bring the case 

back into court. 
I am not asking to take her back home. And to bring the 
case back into court after you get the report back from the 
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doctor. Because maybe the doctor can straighten Joyce out, 
and in September Joyce can go back to school. And after all 
-- well, after all, she will be eighteen next February, and 
when she leaves there -- whenever the girls leave the Depart- 
ment of Public Welfare, they do not prepare them for anything, 
just get them a housekeeping job, or something of that sort, 
and she is doing very well with shorthand and typing. 


The Court nevertheless proceeded with the hearing, and revoked 
the probation. 

Following the entry of the Court's order, the petitioner filed an 
application in the District Court for a Writ of Habeas Corpus. At the 
time this application was filed, the transcript of the hearing |in the 
Juvenile Court was not available to the petitioner or her counsel, and 
the issue was determined on the assumption that the case involved the 
right to have counsel appointed. The transcript, however, shows that 
the issue of appointed counsel was not in fact raised in the Juvenile 
Court. There the Court indicated that neither the mother nor the child 
was entitled to counsel at all and proceeded with the hearing. The 
application for the writ was denied by the Honorable George|L. Hart, 
Jr., who gave no reason for his decision. Leave to appeal from this 
denial was obtained from the District Court, and the appeal has now 
been docketed in the Court of Appeals as Case No. 15,326. 

The reason for making this application for a writ in the light of 
the pendency of the appeal from the previous denial is primarily to be 
found in the urgency of an immediate decision. We believe that evidence 
is available which would demonstrate that this child is in need of psy- 
chiatric treatment but that this can be supplied on an out-patient basis, 
so that the child can continue with her schooling. The school term will 
begin early in September, and the delays incident to a determination of 
the appeal will inevitably cause a delay of at least half a school term. 
This will mean that the child will, at eighteen, be attending school with 
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children two years her junior in age. In light of the existence of mental 
difficulties -- a fact we believe no one questions -- this is too much to 
ask of Joyce. Continued unnecessary confinement may and in all probabil- 
ity will result in the creation of further psychiatric problems. These, 
we believe Mrs. McDaniel can show with the assistance of counsel in a 
proper hearing, can be avoided by out-patient treatment and attendance 
at a regular school. 
Statutes Involved 
Title 28, United States Code, §2241: 
(a) Writs of habeas corpus may be granted by the 
Supreme Court, any justice thereof, the district courts 
and any circuit judge within their respective jurisdictions. 
The order of a circuit judge shall be entered in the records 
of the district court of the district wherein the restraint 
complained of is had. 
(b) The Supreme Court, any justice thereof, and 
any circuit judge may decline to entertain an application for 
a writ of habeas corpus and may transfer the application. 
for hearing and determination to the district court having 
jurisdiction to entertain it. 
Title 28, United States Code, §2244: 
No circuit or district judge shall be required to enter- 
tain an application for a writ of habeas corpus to inquire 
into the detention of a person pursuant to a judgment of a 
court of the United States, or of any State, if it appears that 
the legality of such detention has been determined by a 
judge or court of the United States on a prior application 
for a writ of habeas corpus and the petition presents no 
new ground not heretofore presented and determined, and 
the judge or court is satisfied that the ends of justice will 
not be served by such inquiry. 
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ARGUMENT 
I. The denial of the assistance of counsel in the probation hearing is a 
violation of rights guaranteed to the child by the due process clause. 
That a child involved in Juvenile Court proceedings is entitled to 
the assistance of counsel is not subject to serious question.| Shioutakon 
v. District of Columbia, 98 US App DC 373, 236 F 2d 666. In that case, 
the Court said (98 US App DC at p. 375): 
Our concern for the fair administration of justice impels 
us to hold that, in this and in similar cases in the future, the 
juvenile must be advised that he has a right to engage counsel 
or to have counsel named on his behalf. And, where that right 
exists, the court must be assured that any waiver of it is intel- 


ligent and competent. 

The fair administration of justice is, of course, a right which 
springs from the due process clause of the constitution. Powell v. 
Alabama, 287 US 45, 68-69. Compliance with the rights assured by 


the Constitution is an essential to the jurisdiction of a federal court 
to deprive a person of liberty. Johnson v. Zerbst, 304 US 458, 467. 
Although the Zerbst case involves a right of counsel derived from the 
sixth amendment, there can be no rational distinction as to the constitu- 
tional invalidity of depriving a person of counsel based upon the fact 
that the claim of the right to such assistance derives from the Fifth. 
instead of the Sixth Amendment. 
The Juvenile Court, however, sought to limit this unchallengeable 
right to the assistance of counsel on the claim that the matter was one 
involving the revocation of probation -- a discretionary matter with the 
Court. We do not challenge that the revocation of probation is a matter 
for the Court's discretion. What we do challenge is any assertion that 
the discretion can be exercised arbitrarily. As the Supreme Court said 
in Burns v. United States, 287 US 216, 222, 223: 
The question, then, in the case of the revocation 
of probation, is not one of formal procedure either 


40 
with respect to notice or specification of charges 

or a trial upon charges. The question is simply. 
whether there has been an abuse of discretion and 

is to be determined in accordance with familiar 
principles governing the exercise of judicial dis- 
cretion. That exercise implies conscientious judg-- 
ment, not arbitrary action. . . - It takes account 
of the law and the particular circumstances of the 
case and is "directed by the reason and conscience 
of the judge to a just result." . . - While proba- 
tion is a matter of grace, the probationer is entitled 
to fair treatment, and is not to be made the victim of 


whim or caprice. 

Since, as has been pointed out, fair treatment necessarily requires 
the right to assistance of counsel, it follows that the revocation of pro- 
bation after the denial of such assistance denies the fair treatment re- 
quired by the due process clause. 

Certainly, in the circumstances of this case, the denial of counsel 
shocks the legal conscience. Here was a minor child accused of no 
crime. She was undeniably suffering from a mental illness. The ques- 
tion of what should be done depended, as a matter of fact, upon the 
recommendation of those qualified to make medical judgments. The 
mother asked for the help of counsel, and when that was refused, for 
an opportunity to secure a medical report. Nonetheless, the judge 
proceeded with the hearing, reassuring his own conscience with the 
glib remarks that, "I know the Department of Public Welfare won't let 
that suffer... ." 

This, we respectfully submit, is not the fair treatment that the 
Constitution requires, and the order of commitment is, in fact, and in 
law, void because it infringes the constitutional rights of the child. 


i— 
Sy 
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I. The particular circumstances of this case are such that the ends 


of justice will be served by the granting of the writ. 


The statutes of the United States set forth above in this memoran- | 
dum clearly authorize the judge to whom this application is addressed to 
grant the writ. Just as clearly, these statutes make the granting or deny- 
ing of the writ a matter for the exercise of judicial discretion on his part. 

What are the circumstances which make the case one in which the 
ends of justice will be served by granting the writ? 

Initially, of course, we are concerned with a case in which consti- 
tutional rights have been violated In such cases, the petitioner need not 
resort to the remedy on appeal. In Sunal v. Large, 332 US 174, the Sup- 
reme Court enunciated this rule in the following language: 

The general rule is that the writ of habeas corpus 
will not be allowed to do service for an appeal. There — 
have been, however, some exceptions: That is to say, . 
the writ has at times been entertained either without 
consideration of the adequacy of relief by appellate 
route or where an appeal would have afforded an ade- 
quate remedy. Ilustrative are those instances where 
the conviction was under a federal statute alleged to 
be unconstitutional, where there was a conviction by 
a federal court whose jurisdiction over a person or 
an offense was Challenged, where the trial or sentence 
by a federal court violated specific constitutional guar- 
antees. As stated by Chief Justice Hughes in Bowen v. 
Johnston, 306 US 19, the rule which requires resort to 


appellate procedure for the correction of errors is “not 
one defining power, but one which relates to appropriate 
exercise of power." That rule is, therefore, “not so 
inflexible that it may not yield to exceptional circum- 
stances where the need for the remedy afforded by the 
writ of habeas corpus is apparent. 
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The particular circumstances of this case make that need apparent. 
Notwithstanding the diligence of counsel -- as demonstrated that the 
record on appeal in the previous habeas corpus case was filed in this 
Court almost a month before its due date -- there is no reasonable 
ground for belief that this appeal could be disposed of until well into 
the next school term. In the meantime, the child must remain in the 
custody of the Department of Public Welfare. This means further delay 
in her schooling. She is desperately in need of psychiatric treatment. 
We do not deny that she is presently receiving such treatment, but this 
is a matter wholly within the discretion of the Department. There is 
reason to believe that this may not be the best or most effective form 
of treatment. In the meantime, delay incident and even essential to the 
administration of an orderly appellate procedure may create further 
psychiatric difficulties. 

Since the matter is one in which the judge has a full judicial dis- 
cretion, we respectfully submit that dry formalism involved in questions 
of whether subsequent writs should be entertained need not, and should 
not govern. The ends of justice -- the protection of the constitutional 
rights of a little girl who has committed no crime -- will be served 
best by a full inquiry into all of the facts ina proceeding in which the 
child and the mother have the assistance of counsel in presenting the 
facts so that a judicial discretion -- essential to the exercise of which 
is accurate information -- can be exercised. 

/s/ Albert A. Rapoport 
/s/ Carl W. Berueffy 


Attorneys for Petitioner 
215 "C" Street, N.W. 
Washington 1, D. C. 
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[ Filed August 24, 1959] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


In the matter of 
Carrie McDaniel for a Writ of 
Habeas Corpus on behalf of 
Joyce Ellerbee. 


Petitioner Habeas Corpus No. 86-59 
Before: Fahy, Circuit Judge, in Chambers. | 

ORDER 
Petitioner having submitted an application and affidavit for leave 


to file a second petition for a writ of habeas corpus without prepayment 

of costs and counsel for petitioner and respondent having appeared before 
me in chambers on August 21, 1959 and presented argument regarding the 
application for leave to proceed without prepayment of costs and the peti- 


tion for a writ of habeas corpus and representations having been made 
that material is contained in the second petition which was not available 
at the time of the hearing on the first petition, on August 21, 1959, I 


allowed the second petition to be filed without prepayment of costs. 
After full consideration of the second petition for a writ of habeas 
corpus and of the argument of counsel, and being of the view that said 
petition should be heard and determined by the District Court, pursuant 
to the provisions of 28 U.S.C. 2241(b) I hereby decline to entertain the 
petition for a writ of habeas corpus and transfer said petition to the 
District Court for such action as it may deem appropriate. 
C.F. 
Dated: 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOYCE ELLERBEE, by her mother 
and next friend Carrie McDaniel 


Petitioner, 
v. Habeas Corpus No. 86-59 


DIRECTOR OF THE DEPARTMENT 
OF PUBLIC WELFARE 


Respondent. 


ORDER DIRECTING 
RESPONDENT TO SHOW CAUSE 


It is this 25th day of August, 1959, 

ORDERED that the respondent either in person or by counsel 
appear in the Court on or before the seventh day after service of a 
copy of this order and of the petition upon him and make return to 
said petition and show cause, if any he has why the Writ of Habeas 
Corpus should not issue. 

IT IS FURTHER ORDERED that the respondent serve on the 
petitioner by mail a copy of his answer to this rule. 

The Clerk is directed to furnish the United States Marshal with 
a copy of this order and of the petition for the purpose of making such 
service. 


/s/ Joseph C. McGarraghy 
Judge 


[ Filed August 28, 1959] 


U. S. MARSHAL'S RETURN OF SERVICE 
United States of America 
District of Columbia 


I hereby certify and return that I served the annexed Order on the 
therein-named Director of the Department of Public Welfare by handing 
to and leaving a true and correct copy thereof with Mrs. Gertrude Rick- 
man (authorized agent) personally at 815 R.I. Ave., N.W. in the said 
District at 11:41 a.m. on the 8/27/59 day of , 19 
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CHARLES H. WARD, JR. 
United States Marshal. 


By /s/ C. Braxton, 
Deputy 


* * 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ANSWER TO PETITION FOR WRIT OF HABEAS 
CORPUS AND RULE TO SHOW CAUSE 


For answer to petition for Writ of Habeas Corpus and the Rule to 
Show Cause issued thereon, counsel for respondent respectfully repre- 
sents to the Court that the petition fails to state any grounds entitling 


petitioner to the relief claimed. 
1. Respondent respectfully prays that his Answer to Petition For 
Writ of Habeas Corpus and Rule To Show Cause with exhibits attached, 
filed in Habeas Corpus No. 74-59, be incorporated herein and made a 
part hereof by reference. 
2. The transcript of the hearing on probation attached to the 
petition as Exhibit 1 contains no language which supports the allegations 
in Paragraph 7 of the petition concerning Petitioners desire to consult 
counsel on behalf of the minor child and her alleged request that the 
Juvenile Court Judge continue that hearing to enable her to arrange for 
counsel. Nevertheless, assuming for the purpose of argument that the 
allegations contained in paragraph numbered 7 of the petition be true, 
such would not constitute a denial of due process to the petitioner or the 
juvenile, Joyce Ellerbee, J. V. Gillespie v. Hunter, 159 F. 2d, 410, 1947. 
A motion for continuance is addressed to the discretion of the trial court 
and any abuse of discretion in refusing a continuance does not constitute 
a denial of due process to the petitioner and is nothing more than an 
error of law reviewable on appeal from the judgment, Wallace v. United 
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States, 174 F. 2d 112, 1949. It has long been held that a petition for 
writ of habeas corpus may not be substituted for an appeal, Smith v. 
Hickson, 149 F. Supp. 283, Bowman v. Alvis, 224 F. 2d 275, United 
States ex rel Sprock v. Regan, 246 F. 2d 264. 

3. Respondent denies petitioner's unsupported allegations in 
paragraph numbered 11 of her petition concerning threatened removal 
of the juvenile from the District of Columbia General Hospital to a penal 
institution. Aside from the fact that no such institution is under respond- 
ent's jurisdiction, removal of the juvenile to a penal institution could not 
be accomplished without an appropriate order of the proper court. Furth- 
er, the respondent states that his only interest in the juvenile involved is 
that of providing for her interests and well being under laws applicable 
to his Department pursuant to the order of the Juvenile Court. 

4. It is clear from the above, that matters complained of in the 
petition for writ of habeas corpus are without legal foundation. 

WHEREFORE, the premises considered respondent prays that 
the petition for writ of habeas corpus be dismissed and the show cause 
order therein be discharged. 


/s/ CHESTER H. GRAY 
Corporation Counsel, D.C. 


/s/ GEORGE C. UPDEGRAFF 
Assistant Corporation 
Counsel, D.C. 


/s/ JOHN A. EARNEST 
Assistant Corporation 
Counsel, D.C. 


/s/ JULIAN R. DUGAS 
Assistant Corporation 
Counsel, D.C. 


Attorneys for Respondent 
District Building 
Washington 4, D.C. 


[ Certificate of Service] 
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ORDER 
This cause came on for hearing on the petition of Joyce Ellerbee, 
by her mother and next friend Carrie McDaniel, for writ of habeas 
corpus and a show cause order issued thereon on the 25th day'of August, 


[ Filed September 9, 1959] 


1959, and respondent's answer thereto. Upon consideration thereof, of 
argument by counsel for the respective parties, and it appearing to the 
Court that the juvenile Joyce Ellerbee is lawfully in the custody of the 
Department of Public Welfare, it is by the Court, this 9th day |of Septem- 
ber, 1959, 
ORDERED, That the petition be, and it is hereby, dismissed; that 
the rule to show cause heretofore issued herein be, and it is hereby, 
discharged; and that the writ of habeas corpus applied for be, and it is, 
hereby denied. 


[SEAL] /s/ Joseph C. McGarraghy 


[ Filed September 9, 1959] 


PETITION FOR LEAVE TO PROSECUTE 
IN FORMA PAUPERIS 


The petitioner, Carrie McDaniel, respectfully petitions that she 
be given leave to prosecute an appeal in the above-entitled cause with- 
out prepayment of costs, in accordance with the provisions of Section 
1915, Title 28, United States Code. 

In support of said application, petitioner submits herewith her 
affidavit in support of her petition for leave to prosecute her jappeal in 


forma pauperis, the contents of which are by reference incorporated 


herein. 
/s/ Albert A. Rapoport 
/s/ Carl W. Berueffy 


215 "C" Street, N.W. 


Washington 1, D. C. 
Attorneys for Petitioner 
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AFFIDAVIT IN SUPPORT OF PETITION FOR LEAVE 
TO PROSECUTE APPEAL IN FORMA PAUPERIS 


I, CARRIE MCDANIEL, being first duly sworn according to law, 
depose and say that I am the petitioner in the above-entitled case, and 


in support of my petition for leave to prosecute an appeal in forma 
pauperis and without being required to prepay or give security for 
costs, state as follows: 

1. That Iam a citizen of the United States. 

2. That because of my poverty Iam unable to prepay the costs 
or give security for the costs in connection with an appeal from the 
judgment of the Court in the above-entitled action. 

3. That I believe that I am entitled to the redress I seek in the 
appeal from the judgment of the Court in the above-entitled case. 

4. That the nature of my cause of action and appeal is briefly 
stated as foliows: I am the mother of Joyce Ellerbee, a minor 17 years 
of age, who is being restrained unlawfully of her liberty under the direc- 
tion of Gerald M. Shea, acting under the color of his authority as Director 
of the Department of Public Welfare of the District of Columbia. The said 
Shea purports and pretends to restrain the said minor of her liberty under 
the color of an alleged commitment issued by the Honorable Austin L. 
Fickling, acting Judge of the Juvenile Court for the District of Columbia. 
The said commitment is null, void, and of no legal effect because it was 
in excess of the statutory authority of the said Court, and in violation of 
the right guaranteed to said minor not to be deprived of liberty without 
due process of law, in that the said commitment was issued following a 
hearing in which the said minor was deprived of the assistance of counsel 
despite the express request of the minor and of the petitioner, her mother, 
for an opportunity to secure such assistance. In addition, the said com- 
mitment was arbitrary and capricious because the said minor was suffer- 
ing from a mental illness which caused the acts upon which the commit- 
ment was purportedly based, notwithstanding which, the said Court 
arbitrarily and in an abuse of judicial discretion committed the said 
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child to a prison, from which she was transferred by the prison 
authorities to a mental hospital. 
/s/ Carrie McDaniel 


[Jurat dated September 4, 1959] 

Let the applicant proceed with- 

out prepayment of costs. 

/s/ Joseph C. McGarraghy 
JUDGE 


EE 


[ Filed September 9, 1959] 


ORDER FOR FORTHWITH FILING OF RECORD 
ON APPEAL 


In consideration of the request of counsel for the petitioner in. 
the above-entitled cause for an order to file the record on appeal. 
forthwith, and in further consideration of the urgency of the filing of 
said record on appeal forthwith based on the fact that this proceeding 
is an appeal from a denial of a Petition for a Writ of Habeas Corpus, 
it is by the Court, 

ORDERED, that the record on appeal in the above-entitled matter 
be filed forthwith by the Appeals Section of the Clerk's Office of the 
United States District Court for the District of Columbia, this 9th day 
of September, 1959. 


/s/ Joseph C. McGarraghy 
JUDGE 


[SEAL] 
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[ Filed September 24, 1959] 
NOTICE OF APPEAL 
Notice is hereby given that Carrie McDaniel, petitioner above, 

hereby appeals to the United States Court of Appeals for the District 
of Columbia Circuit from the order denying her Petition for a Writ of 
Habeas Corpus entered in this action on September 4, 1959. 

/s/ Albert A. Rapoport 

/s/ Carl W. Berueffy- © 


Attorneys for the Appellant, 
Carrie McDaniel 


215 C Street, N.W. 
Washington 1, D. C. 


Mail copy to: 
John A, Earnest 
Assistant Corporation Counsel, D.C. 
District Building 
Washington, D. C. 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT For the 


United States Court of Appec 
District of Columbia Circuit 


No. 15,326 FILED Ep 23 1960 


: Soph Ma 
"CLERK, 


CARRIE McDANIEL, 
as parent and next friend of 


JOYCE ELLERBEE, a minor, 
Appellant, 
Ve 


GERALD M. SHEA, Director of 
the Department of Public Welfare, et al., 


Appellees. 
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Questions Presented 


1. Does the due process clause of the Fifth 


Amendment require that a probationer in Juvenile Court be 
given an opportunity to be heard before her probation can be 


revoked by the Juvenile Court? 


2. Does the due process clause of the/ Fifth 


Amendment require that a minor have the assistance of coun- 
sel at a hearing to determine revocation of her probation? 


3. Does the nature and purpose of the Juvenile ~ 
Court Act contemplate and require a hearing and assistance 


of counsel as a condition to revocation of probation? 


h. Does § 11-915(3) of the Juvenile Court Act 


specifically require a hearing and assistance of counsel 


to revoke probation or to take any action that will remove 


the child from the parent's custody? 
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JURISDICTIONAL STATEMENT. 


Appellant minor was proceeded against 
plaint filed in Juvenile Court on February 24, 1958 (J.A. 
- 10) and, on April 8, 1958, found to be within the provisions 


Appellee ° 


by com=- 


A 


of the Juvenile Court Act, § 11-907, D.C. Code (1951 edi- 
tion}, in that she habitually so deported herseif as to 
injure or endanger herseif or the morals or safety of 
herseif or others (J.A. 12, 13, 14). Appellant was placed 
on probation in the custody of her surviving parent, Carrie 
McDanieis (J.A. 14). On July 17, 1959, @ hearing was held 
in Juvenile Court to determine if appellant-minor had vio- 
lated her probation. (J.A. 14, 15, 27). After hearing, 
the Court revoked appellant's probation and ordered her 
committed to the Department of Public Welfare for an in- 
determinate period. (J.A. 14, 15). Petition for writ of 
habeas corpus was filed in the District Court on July 21, 
1959, (J.A. 1). Hearing on said petition was held on 
July 28, 1959, (J.A. 2), and denied on July 30, 1959, 
(J.A. 16). Notice of appeal was timely filed in the 
Court pursuant to Rule 73 of the Federal Rules of Civil 
Procedure, and Section 2107 of Title 28 of the United 
States Code (J.A. 18). Petition for writ-of habeas corpus 
was filed in this Court on August 22, 1959, (J.A. 22). 
This Court by Judge Fahy, after argument, transferred 
said petition to the District Court on August 24, 1959, 
(J.A. 43). The District Court, after hearing, denied the 
petition on September 9, 1959, (J.A. 47). Notice of 
appeal was timely filed in this Court, pursuant to Rule 

73 of the Federal Rules of Civil Procedure and Section 
2107 of Title 28 of the United States Code (J.A. 50). 
Appellant dismissed her attorney and requested that this 
Court appoint new counsel on her behalf. On December 14, 
1959, the Court appointed present counsel for the two ap- 


peals to file a beief and represent appellant at oral 
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argument. On motion of appellant, the Court, on January 15, 
1960, ordered these two appeals consolidated for filing of 
further pleadings and for argument. Jurisdiction here is 
vested by Sections 1291 and 1253 of Title 28 of the United 
States Code (1952 edition). 


STATEMENT OF FACTS 


The appellant appeals from two orders of the 
District Court denying her Petitions for Writ of: Habeas 
Corpus. 

Appellant is a minor, eighteen years of age 
(J.A. 10). On February 24, 1958, when appellant was 
16 years of age, a complaint was filed in the Juvenile 
Court of the District of Columbia against appellant by 
the Metropolitan Police Department, Youth Aid Division 
(J.A. 10). The petition attached to the complaint charged 
that appellant habitually deported herself so as to injure 
herself ov the morals or safety of herself or others, in 
that she kept late hours, wandered about the streets late 
at night, absconded from home, and was truant from school 
for a two-month period (J.A, 12, 13). 

On April 8, 1958, a hearing was held, Judge 
Ketcham presiding. Appellant's counsel accepted the 
factual accuracy. of the petition and submitted respondent 
to the Court's jurisdiction.(J.A. 14). The Court clerk's 
memorandum notes that "On the basis of good report from. 
Randolph School, respondent placed on probation" (J.A. 14). 


More than a year later a hearing was set for 

| 
August 4, 1959, to determine if appellant had violated 
her probation (J.A. 24). On July 16, 1959, appellant's 


Pes 


mother, Carrie McDaniels appeared in the clerk's office 
Juvenile Court to arrange for counsel at the hearing. 
She was then informed for the first time that the hearing 
had been moved up to July 17, 1959, the very next day, 
and that, if counsel was desired, it would have to be 
arranged with the Court the next day (J.A. 24, 28). 

On the following day, July 17, 1959, the hearing 
was held, Judge Fickling sitting by designation (J.A. 27). 
At the hearing, Mrs. Julia G. Jordan, appellant's proba- 
tion officer, reported to the Court the circumstances 
deemed grounds for revocation of probation. She had done 
very well on probation, "made very good grades" in school, 
“and conformed to the hours expected of her." However, 
appellant was alleged to have complained to the Welfare 
Department of considerable conflict with her mother (J.A. 
28). And upon the closing of school for the summer months 
appellant absconded from her home three times (J.A. 28). 
Mrs. Jordan stated that if appellant could not adjust at 
home, "the only other alternative would be the recommenda- 
tion of committment to the Department of Public Welfare" 
(J.A. 28). Appellant told the Court that she felt she 
was in need of psychiatric help (J.A. 29). There was 
further testimony from Mrs. McDaniel and Mrs. Jordan 
indicating that appellant had a mental problem (J.A. 30, 
32, 33, 34). 

At the outset of the hearing, appellant's mother 
told the Court she would like to have a lawyer (J.A. 28). 
The Court responded that there was a question in its mind 
as to whetheror not she was entitled to a lawyer (J.A. 28). 


aps 


The Court then proceeded with the hearing. Later on, 
the first words appellant spoke at the hearing were, 
"I would like to get a lawyer" (J.A. 29). Again the 
Court ignored the request and proceeded with the hearing. 
Upon the conclusion of the hearing the Court 
ordered appellant's probation revoked and asdered her 
committed to the Department of Public Welfare (J.A. 34, 
14). Appellant was then taken to the Reciving |Home for 
Children, and thence to District of Columbia General 
Hospital for observation (J.A. 2, 3). After discharge 
from the hospital, appellant was transferred to Cedar 
Knoll, where she presently is held in a security cottage. 
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STATUTES 


1. Section 11-902, D.C. Code (1951 edition). 
"§ 12-902[18:251a]. Purpose and Basic aims. 


"fhe purpose of this chapter is to 
secure for each child under its jurisdic- 
tion such care and guidance, preferably in 
his own home, as will serve the child's 
weifare and the best interests of the state; 
to conserve and strengthen the child's 
family ties whenever possible, removing him 
from the custody of his parents only when 
his welfare or the safety and protection of 
the public cannot be adequately safeguarded 
without such removal; and, when such child 
is removed from his own family, to secure 
for him custody, care, and discipline as 
nearly 'as possible equivalent to that which 
should have been given by his parents." 


2. Section 12-915, D.C. Code (1956 supp.). 


"§ 11-915 [18: 264]. Hearing--Informal, 
general public excluded, right to 
jury trial--Disposal of child--Par- 
ent--Right to be heard--Order of 
commitment--Protection of child-- 
Effect of evidence. 


* fhe court may conduct the hearing in 
an informal manner, and may adjourn the 
hearing from time to time. In the hearing 
of any case the general public shall be 
excluded and only such persons as have 2 
direct) interest in the case and their 
representatives shall be admitted except 
that the judge, by rule of court or 
special order, may admit such other per- 
sons as he deems to have a legitimate 
interest in the case or the work of the 
court. All cases involving children may 


children without a jury unless a jury be 
demanded by the child, his parent, or 
guardian or the court. 


If the court shali find that the 
child comes within the provisions of 
this chapter, it may by order duly 
entered proceed as follows: 
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"(1) Place the child on probation 
or under supervision in his own home or 
in the custody of a relative or other 
fit person, upon such terms as the court 
shall determine. 


"(2) Commit the child to the Board 
of Public Welfare; or to the National 
Training School for Boys if in need of 
such care as is given in such school; or 
to a qualified suitable private institu- 
tion or agency willing and able to assume 
the education, care, and maintenance of 
such child without expense to the public. 


"(3) Make such further disposition 
of the child as may be provided by law 
and as the court may deem to be best for 
the best interests of the child: Erovided, 
That nothing herein shall be const as 
authorizing the removal of the child from 
the custody of his parents unless his wel- 
fare and the safety and protection of the 
public can not be adequately safeguarded 
without such removal. 


"Whenever a child is committed the 
court to custody other than that of its 
parent, the court may, after giving the 
parent a reasonable opportunity to 
heard, adjudge that such parent shall pay 
in such manner as the court may. direct 
such sum as wiil cover in whole or 
part the support of such child, and such 
parent shall willfully fail or refuse to 
pay such sum, he may be proceeded against 
as provided by law for cases of desertion 
or failure to provide subsistence. 


“Whenever the court shall commit a 
child to any institution or agency, it 
shall transmit with the order of commit- 
ment a summary of its information con- 

cerning such child. 


"No adjudication upon the status of 
any child in the jurisdiction of the) court 
shall operate to impose any of the civil 
disabilities ordinarily imposed by convic- 
tion, nor shall any child be deemed 
criminal by reason of such adjudication, 
nor shall such adjudication be deemed a 
conviction of a crime, nor shall any child 
be charged with or convicted of a erime in 
any court, except as provided in section 
11-914. The disposition of a child or any 
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evidence given in the court shall not be 
admissible as evidence against the child 
in any case or proceeding in any other 
court, nor shall such disposition, or 
evidence or adjudication operate to 
disqualify a child in any future civil- 
service examination, appointment, or 
application for public service under either 
the Government of the United States or 

of the District of Columbia." 


STATEMENT OF POINTS 


I. In order to revoke probation, the Juvenile 
Court must grant probationer an opportunity to be heard to 
comply with the requirements of due process under the Fifth 
Amendment. 


II. Juvenile has a constitutional right to 
counsel at probation hearing under the due process clause 
of the Fifth Amendment. 


ItI. The Nature of the Juvenile Court Act contem- 
plates and requires 8 hearing and representation by counsel 
to revoke probation. 


IV. Sections 11-915(3) and 11-902 of the Juvenile 
Court Act specifically require e hearing in order to revoke 
probation, or to take any action that will remove the child 
from the parent's custody. | 
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SUMMARY OF ARGUMENT 


1. The effect of the order committing appellant 
to the Department of Welfare was to deprive her of her 
liberty without due process of Jaw. In any case, civil 
or criminal, the basic element of due process is a fair 
hearing. Appellant occupies a different status than 2 
eriminal on probation. For the criminal probation is a 
privilege, a mere suspension of his loss of liberty. 

He can not be heard to complain if he was denied a hearing 
when his probation was revoked because he has not thereby 
lost any right. His right to liberty was lost upon con- 
viction and sentence. Appellant was not a convict; she 
did not lose her right to liberty, nor did her parent 

lose custodial rights upon being found within the provi- 
sion of the Juvenile Court Act. 

At the time of revocation appellant was still 
possessed of her right to liberty. And being still 
possessed of this right, could not have it infringed 
except with due process of law. Essential to due process 
is a fair hearing. 

2. A fair hearing has always included the right 
to assistance of counsel. A denial of counsel would be 
a denial of a fair hearing, and thus of constitutional 
due process. This rule pertains not only to trials, but 
to all judicial hearings, criminal and civil. 

3. The very nature and purpose of the Juvenile 
Count Act requires a hearing and representation by counsel 


for a lawful revocation of probation. The Act requires 
the Court to make certain dispositions of a case, the 
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preferred aisposition being probation. Here probation 
is not a matter of grace. It is the required disposition 
4f that will best serve the minor's welfare. The/ Court's 
choice of disposition is reviewable and must be supported 
by evidence in the record that its choice does best serve 
the minor. Refusal to give probation toa convicted 
criminal is not reviewable; it is purely a discretionary 
matter with the Court. For these reasons alone, jit can 
be seen that a hearing is necessary for the minor's proba- 
tion revocation, but not for the eriminal's. | 

It would be unlawful to revoke probation of 
appellant simply because she breached the terms of her 
probation. Revocation can be justified only on ground 
it was best for the minor. This requires a de novo deter- 
mination. Such a determination cannot be made without a 
hearing. 


This statutory right to a hearing carries with 


it, of course, a statutory right to counsel. 
An examination of the hearing in this case demon- 

strates clearly the need for counsel. The only things 

clearly evident from the record are that appellant absconded 

from home during the summer months, and had some history 

of mental disturbance. No attempt was made to determine 

facts crucial to appellant's welfare: would she have 

schooling suited to her needs? would confinement increase 

her mental problems? would out-patient psychiatric care 

be the best solution? did the Welfare have proper facilities? 


Counsel could have assured the development of these vital 


areas. 
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4. The Act specifically provides that the Court 
cannot take any action which would remove the minor from 
the parent's custody unless the child's welfare cannot be 
adequately safeguarded otherwise. This was a recognition 
by Congress that constitutional rights were involved and 
that they should be abridged only under limited circum- 
stances, and only when absolutely necessary to accomplish 
legitimate legislative purposes. 

This strict standard severely limits the Court's 
discretion and makes obvious the need for 2 thorough hearing 
and findings supported by evidence elicited in that hearing. 

Assistance of counsel is every bit as necessary 


at this stage as it is at the trial stage. 
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ARGUMENT 


I. IN ORDER TO REVOKE PROBATION, THE 
JUVENILE COURT MUST GRANT Ce eccnery 
ec OPPORTUNITY TO ee COMPLY 
THE REQUIREMENT. PROCESS 
AMENDMENT . 


UNDER aTHE FIFTH 

Whether proceedings in Juvenile Court be criminal, 
civil or an admixture of both, the clear effect of the 
order entered in the Suvenile Court proceedings in this 
case was to deprive the minor of her liberty and) to deprive 
the mother of her natural and legal custodial rights over 
her minor child. The Fifth Amendment to the Constitution 
stands as a prohibition against action of the Federal 
government that would deprive the minor, Joyce Ellerbee, 
of her freedom without due process of law. This) seems 
indisputable. Not as clear, pertapeniss the question, 
what would constitute due process of law for the minor 
defendant in this case. 

It may be generally stated that a fair hearing 
is an indispensible element of due process, and that 
indispensible to a fair hearing are: 

1) reasonable notice; 

2) right to examine witnesses; 

3) right to testify and present witnesses; and 

4) right to be represented by counsel. 
These rights were spelled out in a non-criminal case, 
the deportation of an alien. Hyfn v. Landon, 219 F.2d 
kok, 406 (9th Cir. 1955). See Wong Yang Sung v. McGrath, 
339, U.S. 33 (1950). 

Although the crux of the illegal action in this 
case is the deprivation of counsel at the ree on revoca- 


tion of probation, it would be premature to argue appellant's 


right to counsel without first determining her right to a 
hearing. 
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Appellant's right to a hearing pursuant to 
statute will be discussed, infra. At this juncture, we 
are concerned with her right to a hearing under the Con- 
stitution. It 1s candidly admitted that, were this a 
purely criminal matter, and were the appellant a criminal 
under the law, she could claim no constitutional right to 
a hearing on probation revocation, Escoe v. Zerbst, 295 
U.S 490 (1935), has apparently established that a criminal 
probationer has no such claim under the Constitution, 
because “probation or suspension of sentence comes as 
an act of grace to one convicted of a crime, and may be 
coupled with such conditions in respect of its duration 
as Congress may ampone 295 U.S. at 492-93. As 


that 2 criminal has no constitu- 


1/ It is interesting to note that, although the Escoe 
language 
probation, 


such language 

Court found that the criminal 

under Federal statute. And in the Burns case, the 

tioner not only had a hearing, but Was also represented 
by counsel. The Supreme Court, in fact, has never sustained 
a revocation of probation where the criminal was denied a 
hearing. It is submitted that, notwithstanding the 
language of the Escoe case, this issue may still be open, 
particularly where there is a statute which is silent on 
the requirement of a hearing. It is significant that the 
Court construed vague statutory language in the Escoe case 
to hold that a hearing was mandatory: "Thereupon such pro- 
pationer shall forthwith be taken before the Court." Act 
of March 4, 1925, c. 521 § 2, 43 Stat. 1260; 18 U.S.C. 

§ 725. Ce ch language does not expressly provide 
for a hearing. The Court found this language mandatory, 
and could see no other purpose for bringing him before the 
Court, except for a hearing to allow the probationer to 
explain away the accusation. Yet, an equally obvious rea- 
gon is to bring the probationer before the Court for ree 
sentencing. The Court's reasoning seems right, but it 
also reveais the Court's anxiety to provide a hearing 

for probationers. 
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authority for this statement the Court cites Burns v. 
United States, 287 U.S. 216 (1932). The Burns case rea- 
sons that probation is authorized by statute and left 
purely to the discretion of the Court: | 
Fe a cone asiecient autos 
matter of favor, not of contract. There is 
no requirement that it must be granted on a 
specified showing. The defendant stands 
convicted; he faces punishment and c ot 
insist on terms or strike a bargain." 287 
U.S. at 220. 
Tus the convict has no right to probation, and if he 
has no right nor even any say in its granting,|then it 
cannot be said "that the scope of the discretion conferred 
for the purpose of making the grant is narrowed in pro~- 
viding for its modification or revocation." 287.U.S. 
at 221. 
That the minor appellant occupies a different 
status can not be disputed. She is not a convict, nor a 
prisoner, nor are proceedings in juvenile court criminal 
in nature, nor does she face imprisonment. There is no 
sentence to suspend. The Courts in this jurisdiction have 
been at great pains to distinguish the juvenile offender 
from the criminal, and juvenile proceedings from a criminal 
trial. In making this distinction, it might be noted that 
none has been more zealous than the Corporation Counsel's 
office. Shioutakon v. District of Columbia, 98 U.S. App. 
D.C. 371, 236 F.2a 666 (1956); White v. Reid, et al., 
126 F. Supp. 867, (D. C. D. C. 1954); In re Lambert, 86 
A.2a 411 (D.C. Mun. App. 1952). This difference will be 


more elaborately studied, infra. It is sufficient for now 
to note that the rationale that denies hearing rights to 
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criminals is inapplicable to non-criminal minors. The 
criminal has lost his liberty, through a constitutionally 


fair trial which results in conviction. A eriminal pro- 
pationer does not regain his right to liberty upon proba- 
tion. He merely exercises the incidents of that liberty 
by grace of the Court. Consequentiy, a revocation of pro=- 
pation does not restrain his liberty anew; it simply can- 
cels the incidents of the enjoyment of a discretionary 
privilege. 

The minor appellant did not lose her liberty 
because she was found to be within the provisions of the 
Act. It did render her liable to loss of such liberty if 
the Court, in the application of the facts and the prognosis 
of her case, determined a future course for her welfare 
that involved a suspension of liberty. But, in fact, the 
Court found her welfare to be best served at that time by 
returning her to her mother; thus, no suspension of her 
right to liberty was involved. 

The validity of the Juvenile Court Act, with 
its consequent incursions into the rights normally avail- 
able to accuse criminals, is premised upon the disposition 
that is to be made of the case. The sole consideration 
determining this disposition is the best interests of the 
child. It may be that to effect such best interests will 
result in loss of liberty. That loss, however, is inci- 
dental to an overriding good. It is not incidental to a 
conviction. The child still possesses her right to liberty. 
This discussion bears great relation, of course, to the 
procedures and purposes contemplated by the statute, and 
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will be later utilized to demonstrate appellant's hearing 
rights under the statute. It also serves for now to point 
up the appellant's non-criminal status at the time of 
revocation, and to distinguish her status from that of the 
prisoner-convicts in Burns and Escoe. The minor appellant 
did not lose her right to liberty at the conclusion of 
the "trial"; the above convicts did lose their right to 
liberty upon being found guilty, even though, through 
the grace of the Court, they were able to enjoy the indicla 
of liberty on probation. : 
At the time the appellant-minor had her proba- 
. t4on revoked she was still fully possessed of her right 
to liberty, and still possessing this right, could not 
have such right infringed, except by due process of law. 


Almost self-evident is the thesis that a fair-hearing is 
the basic element of due process owing to her. 
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JUVENILE HAS CONSTITUTIONAL RIGHT 
%O COUNSEL AT PROBATION HEARING 
UNDER THE DUE PROCESS CLAUSE OF 
THE FIFTH AMENDMENT. 


Assuming the appellant has a constitutional right 


to a hearing on revocation, the question remains as to the 
necessary elements of that hearing. Is representation by 
counsel so essential to a fair hearing that its denial cons~ 
titutes a denial of a fair hearing? The Supreme Court has 
answered this question in the affirmative. Powell v- Alan 
pama, 267 U.S. 45 (1932), in finding @ denial of counsel 
to be a violation of due process under the Fourteenth 
Amendment, held a hearing ". . . has always included the 
right to the aid of counsel when desired and provided by 
the party asserting the right." 287 U.S. at 68. More 
specifically, the Court found that: 

"If in any case, civil or criminal, & 

state or federal court were arbitrarily to 

refuse hear a party by counsel, employed 

by and appearing for hin, 4t reasonably may 

not be doubted that such a refusal would 

be & denial ofehearing, and, therefore, of 

due process in the constitutional sense." 

287 U.S. at 69. (Emphasis supplied) 

The case of Johnson v. Zerbst, 304 U.S. 458 (1938), 
reaffirmed the Powell case, citing it for the proposition 
that the right to be heard is meaningless without the assis- 
tance of counsel. 304 U.S. at 463. 

It may be argued that these two cases involved the 
denial of counsel at the criminal's trial; whereas, our case 
4nvolves a probation hearing. Powell does not speak of 
trials, supra; it speaks of a hearing; and it speaks of 
criminal or civil cases. The proposition is applicable to 


any judicial hearing: if a hearing is required, then there 
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4s the right to counsel at that hearing. In People v. 

Fifield, 136 Cal. App.24 741, 289 P.2d 303 (1955), the 

Court held that a minor did not have a constitutional right 

to have counsel furnished because & juvenile court proceeding 

4s not a criminal case. More importantly, however, the 

Court noted that, of course, no person could be deprived 

of the right tobe represented by counsel in any court pro~ 

ceeding if he has an attorney who wishes to represent hin. 
Judge Holtzoff, in a dictum has held the right to 

counsel in juvenile court to be constitutional: 


". . . constitutional protection against 
double jeopardy, as is the case with t 
wight of counsel .. . 18 applicable ell 
=o oaths Trrespective of whether they 
are denominated criminal or civil, if the 
outcome may be deprivation of liberty of the 
person." United States v. Dickfason, 168 
F. Supp. > > 
phasis supplied) 


Clearly, the revocation proceeding here involved 


<C. D.C. ~ (Zn- 


was & proceeding the outcome of which deprived the minor~ 
appellant of the liberty of her person. (It should perhaps 
be restated here that revocation of a criminel's probation 
4s not a proceeding, the outcome of which deprives that 
criminal of liberty; the criminal's liberty is deprived 
upon his conviction.) 

In re Poff, 135 F. Supp. 224% (D.C. D.C. 1955), 1s 
another District Court decision holding that there is @ 
constitutional right to counsel 4n juvenile court. 

This court has likewise suggested there is 2 
constitutional right to counsel in a civil proceeding. 
Dool: v. Overholser, 100 U.S. App. D.C. 247, 243 F.2d 825 
(1957), involved the right to counsel in a civil) proceeding 
to commit an incompetent. There this Court construed 
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statutory language which said that the Court “may .. .» 
appoint an attorney" to be mandatory. ‘In support thereof 
this Court cited Johnson v. Zerbst, supra, & case defining 
the constitutional right to counsel. ‘In construing the 
statute so as to require the assistance of counsel, the 


Court notes: 


“thes construction of the statute avoids 
the constitutional doubts which would arise 
4£ representation were not required. See 
Ullmann v. United States, 350 U.S. 422, 433 
AOR AF He ser U.S. App. 
DC. 1 (1942) J; and Over~ 
holser v. ssi f Ss. 

147 F.26 705 (1945) }. | 
at 251, note 4, 243 F.2d at 829, note 


Soy s 


III. THE JUVENILE COURT ACT, OF ITS 
VERY NATURE, CONTEMPLATES AND 
REQUIRES A HEARING “AND. REPRESENTA- 
TION BY COUNSEL FOR REVOCATION OF 
PROBATION Y 


This brief has already emphasized the distinction 
between. the minor-probationer and the criminal probationer. 
This distinction is further illuminated by a comparison — 
of the Juvenile Court Act provisions for probation with the 
D.C. Probation Act applicable to criminals. Section 24-102, 
D.C. Code, (1951 Ed.) provides that: : 

“the District Court shall have power... after 

conviction or after a plea of guilty...and after 

the imposition of a sentence thereon, but before 
commitment..:to place the defendant upon proba- 


tion, provided that it shall appear to the 
satisfaction of the court that’ the be of 


justice and the best interests of the public 
as well as of the defendant, would be subserved 
thereby, and may suspend the... .execution of the 
sentence...for such time and upon such terms: 
as it may deem best and place the defendant in. 
charge of a probation officer." 


provides sie x 


"If the court shall find that the chil 
comes within the provisions: of this c 
it. may by order duly entered proceed a 
(1) Place the child on probation: 
under supervision in his own home or 
custody of a relative or other fit pe 
upon such terms as the court shall de 
In comparing these two provisions, one notices 
first that the criminal/provisions merely author: the Court 
to award probation. The Juvenile Court Act ae. > however,.. 
4s directory. True, the Juvenile Court is given several — 
options as to disposition of the case, but the Court is : 
directed to pursue one of these options, and, significantly, G 2 


probation is the first. 
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Section 24-102 says that probation may be granted, 
after conviction and imposition of sentence. The criminal, 
thus, is under sentence at the time probation is granted; 
he has already deen legally deprived of his right to liberty. 
Section 11-915 says nothing of conviction or of imposition 
of sentence; there is no conviction; there cen be no imposi- 
tion of sentence. 

The language of §24-102 makes it obvious that 
there probation is a matter of grace to be extended or 
withheld in the uncontrolled discretion of the Court. 

Probation under §11-915 is not a matter of grace; 
it 4s one of the prescribed dispositions of the case -- the 
preferred one. 

The Juvenile Judge cannot exercise an uncontrolied 
discretion. His judgment is limited solely to the question 
of what is best for the interests of the child and further, 
not simply what he thinks those best interests are, but 
rather what they are based on the record in the case. Under 
§24-102, the Judge's criteria are the ends of Justice, the 
pest interests of the public, and only last, the best interest 
"as well a8 of the defendant." Further, it is simply what 
the Court thinks these interests are. His conclusions need 
not be based on any record. His denial of probation is 
non-reviewable for any purpose. ; 

In deciding the disposition of a Juvenile case, 
the Court must be guided by the purposes of the Act, as 
set out in §11-902: 


"The purpose of this chapter is to secure for 
each child under its jurisdiction such care 
and guidance, preferably in his own home, as 
will serve the ¢ s welfare st 
4nterests of the state..." (Fapimsis supplied) 
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Whether the Court is making an original disposition 

of the case, or is reconsidering the original disposition 

of the case, the Court's decision must be. guided by these 

purposes. (Revocation of probation of a minor is) simply. 

a@ reconsideration of the original disposition of the case.) 

The Court is nowhere authorized to revoke the minor's 

probation:merely because the minor breached the terms or 

conditions of probation. If the Court commits a minor, it 

must be because the Court determines commitment to be 

best for the minor. No such requirement inheres in the 

revocation of a criminal's probation. It is sufficient 

to know alone that the criminal-probationer did not abide 

by the terms of his probation. An ex*parte probation report, 

if sufficient to establish this breach, can constitute, of 


itself, sufficient basis for a revocation. In’ the case of 


a minor, an ex parte report cannot operate properly to 


inform the Judge of all the facts and problems. -~ information ~~ 


oreo ato accomplishing the purposes of the Act. 

These requirements, true, are not spelled out. 
in the Act, but they derive necessarily from the nature 
of the Juvenile Court proceedings and the purpose of the 
Act. The criminal's probation is revoked to punish him 
for his original crime and to protect society from an 5 
individual who has again demonstrated during his probationary 
period that he cannot be trusted in society. To revoke 
@ minor's probation for either of these reasons would be 
manifestly. unlawful. Again, if the minor's probation is 
revoked, it must be to help the child. That revocation 
4s helpful can be concluded only after a de novo determina- 
tion. And this determination could be properly made only — 
after a hearing. : 


~ oh - 


If then, the Act does give the child a right to 
a hearing on revocation, it logically follows it gives her 
the right to have counsel at that hearing. It seems unnecessary 
again to reassemble ‘the authorities on this proposition: 4 
hearing is meaningless without the right to representation 
by counsel. Particularly is this true where @ minor is in- 
volved. 

Assumptively, circumstances and facts have changed 
from those obtaining when the child was originally placed 
on probation. There could be any variety of factors that 
would occasion the Court to reexamine the question of probation: 
a breach of the terms of probation; parental neglect; inadequate 
facilities in the home; are but some of such factors. The 
Court must examine these factors; it must weigh the gravity, 
the nature and causes of any breaches in probation terms; 
4t must examine the accuracy and truthfulness of probation 
reports. It need not be a trial in any formal sense, but as 


put by Escoce v. Zervst, the hearing shall be 


# |. .an inquiry 5° fitted in its range to the 
needs of the occasion as to justify the con- 
clusion that discretion has not been abused 
by the failure of the inquisitor to carry 
the probe deeper." 295 U.S. at p. 


Tne minor should aiso have the right to explain her side 
of the case. Again, 4n Escoe, the Court has stated this 


well: 


"Clearly the end and aim of an appearance 
pefore the court must be to enable an accused 
probationer to explain away the situationm accusation | 
The charge against him may have been inspired 

rumor or mistake or even downright mail 
295 U.S. at Pp. 493 


At a hearing of this nature, the child's interests 
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demand that she have counsel. Shioutakon v. United States, 
supra, held that a minor was entitled to counsel at the 
original proceeding under the Juvenile Court Act. A hearing 
such as described above, contains many of the same |eiements, 
and is quite similar to the original proceeding or “trial.” 
The possible consequences of the original hearing and of 
the revocation hearing are identical. Admittedly,| there 

4s greater need for counsel at the original hearing because 
of the minor's need for assistance in exercising his rights 
under the rules of Juvenile Court. To admit this, however, 


| 
4s not to negate the child's need in the revocation hearing. 


The basic need for counsel in both hearings grows out of 
the fact that the Court say deprive the minor of liberty 
as the result of the hearing. 
In United States v. Stevenson, 170 F.Supp. 315 

(D.C. D.C. 1959), the Municipal Court held an ex parte 
investigation to determine if jurisdiction over 2 16 year 
“o1@ should be waived. No hearing was held, nor counsel 
provided. The District Court found that "full investigation” 
did not require a quasi-judicial or judicial hearing. Since 

no hearing was required, no counsel was required. But the 

Court acknowledges this Court's holdings in Shioutakon Vv. 
United States, supra, and McBride v. Jacobs, 101 U.S. App. 

D.C. 189, 247 F.2a 595 (1957) for the proposition that the 
minor has a right to counsel “in all Juvenile Court proceedings, 
4ncluding preliminary conferences." 170 F.Supp. at p. 319. 

And there is dictum to the effect that there must be counsel 

in all adversary proceedings in Juvenile Court. Surely 2 
revocation hearing is an adversary proceeding. 


06 = 


People v. Burrell, 334 I22. App. 253, 79 N.B.20 88 
(1948), involved the construction of the Illinois probation 
act, which applied to juveniles as well as adults. In 
the lower court, a juvenile, who had been convicted in 
Boy's Court, had his probation revoked at a hearing where 
counsel was not appointed to represent him. The revocation 
was based on a probation report that charged the boy with 
larceny, a charge the minor denied. The appellate court 
held that the minor needed counsel to cross-examine the 
probation report, and the failure to appoint such counsel 
was error. It is significant that the Tllinois Act provided 
neither for a hearing, nor counsel, nor & method: of procedure. 
An examination of the transcript of the Juvenile 
Court hearing will convincingly demonstrate the minor- 
appellant's need for counsel at the hearing. 
The basic charge against the appellant at the 
hearing was that she was ebsconding from home (J. A- 28). 
Questioned as to why she left home, she replied: 
“SE ST angina Sat T toe Sas 
doing wrong." (J. A. 30).> 
By this the appellant meant that she was mentally disturbed 
and that this was the cause of her absconding. This can 
be seen by the Court's reply: 
“He COURT: Well, 
treatment... 
ta. 30). 
The hearing is replete with references to appellants 


mental sickness. The Court apparently had some doubt as 
to the verity of these suggestions: 


"7HR COURT: Well, I want to find out if she 
48 sick. I don't see how she is able to 
be doing 80 well in school if she is so 
sick. 
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It is submitted that the Court should have made some 
attempt to do exactly that -- find out if she was mentally 
sick. Appellant's mother asked the Court to continue the 
hearing until she had a chance to obtain @ psychiatric 
report. (J. A. 32). The Court ignored this request, relying 
upon the fact that, if appellant did need mental help, the 


Department of Public Welfare would provide it. It seems 


obvious that appellant's mental condition has a great deal 


to do with what disposition should be made of her case, 
particularly when there is evidence that her absconding 
was precipitated by this mental condition. 
The Court's position is summed up in the following 
statement by the Court: 
"THE COURT: Well, now, the Court says that 
she has got to go to school, and that 
she can't be running away from home, 
and running around on the streets." 
(J. A. 32). 
The fact is that during the school term, according 
to Mrs. Jordan, the probation officer, her school attendance 


was LOY PLETE IIE ILE 


(J. A. 32). 

There seems, from the record, to be little or no 
consideration to the fact that the appellant's problems 
were substantially localized to the time when school was 
not in session. Three months after the commitment order, 
school was to reopen. Appellant was an excellent) student. 
(J. A. 31). The schooling provided by the Welfare Department 
cannot be used for regular credits toward a high school diploma. 
At least as to this element, appellant's commitment was manifestly 


not in her best interest. 
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Nowhere in the record is there any evidence that 
the Court entertained any solution to appellant's probiem 
other than commitment. Nor is there any evidence that the 
Court even attempted to determine if commitment would be 
helpful in solving her problems. The Court made no effort 
to determine what facilities the Department had available, 
or what treatment or procedure the Department proposed to 
use in solving appellant's préblems. The record is fair 
indication that the Judge was generally unacquainted with 
the facilities and procedures of the Welfare Department, 
and their possible bearing upon appellant's ultimate best 
interests. The Judge was not the regular Juvenile Court 
Judge, but was sitting by designation. Congress, in 
framing the Act, was cognizant of the importance of having 
a Judge thoroughly versed in these matters: 

"The judge under the proposed bill is not 

one law, bet mest have knowledge of 


social problems and procedures." “S. Rep. 
No. 530, 75th Cong. Ist Sess. 4 (1937). 


There clearly 1s :no indication whatsoever that 
appellant's continued probation would in any way menace 
the general welfare of the public. There could be only 
one proper criterion: what was in the best interests of 
the appellant. It is submitted that the record is pitifully 
lacking in evidence that the Court attempted to answer 
this question, and equally lacking in evidence that the 
answer was commitment to the Welfare Department. 

It is ail too obvious that the Court applied a 


superficial solution to @ superficial statement. of the 
problem. To the Court the problem was the appellant's 
absconding; the solution was to lock her up thus making 


~* assistance of counsel. 
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it physically impossible to abscond. Underlying this. solu- 
tion is a blind faith that whatever the appellant's probiem, 
the Welfare Department coud handle it best. 
"THE COURT: Well, if you need some mental 

treatment ...I am sure the De t 


of Public Welfare will provide 1 
(J. A. 30). 


“THE COURT: Well, XI think the Departme 
Wouldn't the Derertan™. of Pubit 
Welfare have her examined if she 
any treataente™ (J. A. 30). 


"THE COURT: Well, I am sure the Department 
re SSS oe will provide schooling.” 
- A. i 


THE COURT: Well, the Court is of the So eee 
eS ee 

This hearing end determination bore little 
resemblance to the. type of hearing and determination con- 
templated by the Act. 

Aside from the fact that this record demonstrates 
an abdication of the Court's responsibilities under the Act, 
with a consequent denial of substantive due process, it 


eloquently demonstrates the need for counsel at such a hearing. 


With proper assistance of counsel, it may have been shown 
“that tnadequate schooling with children two years appellant's © 
junior was not in her interests; that confinenent might 

result in further psychiatric problems; that out-patient 
psychiatric care was most feasible under the circumstances; e 
that the Welfare Department did not have proper facilities — 
for a girl of appellant's advanced age with appellant's 
particular problems. It 1s this kind of full exploration — 

_ that ‘the Act. contemplates, and it’is not possible without 
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As elready stated, it is appellant's contention 


that the Court's denial of counsel at this hearing deprived 
appellant of her constitutional right to due process under 
the Fifth Amendment and denied her the right to an effective 
hearing contemplated by the Juvenile Court Act. The record 
clearly shows that the Court's denial was no mere refusal 
to appoint counsel. Appellant's mother notified the Court 


she wanted counsel: 


The Court denied appellant's right to counsel in its answer 
to this request: 
“mye COURT: Well, there is some question in 
my mind as to whether or not she is 
entitled to a lawyer. She is already 
under the jurisdiction of this Court." 
(3. A. 28). 
Later on, the appeliant-minor, herself, asked for a lawyer: 


“HR RESPONDENT: I would like to get a 
lawyer." (J. A. 29)- 


This denial of counsel is compounded by. the cir- 
cumstances surrounding the hearing. The hearing had been 
originally set for August hk, 1959. On July 16, appellant's 
mother informed the clerk's office that she desired to 
arrange for counsel. She was informed that it would be 
necessary to make arrangements..with the Court for counsel, 
and further, that the hearing would be held the following day, 
July 17, (J. A. 24). This effectively depriveé the appellant 
of an opportunity to secure private counsel. 

Actually it is irrelevant whether the appellant was 
denied counsel or the appointment of counsel. Shioutakon v. 
United States, supra, has pointed out that the juvenile's 
right to counsel cannot be made to depend upon the ability of 
her family to afford counsel. 98 U.S.App. D.C. at 375, 236° 
F.2d at 670. 


IV. SECTIONS Sees AND 12-908, D D.C. CODE, 
ICALLY - REQUIRE A G IN 


SPECIF 

70 REVOKE PROBATION -- OR” OR TO TARE. 
ACTION THAT teen THE CHILD } 
THE PARENT*S CUSTODY - 


After erumereting the severel Bere oe 
to the Court, on finding that the minor comes ‘within the = 
provisions of the Act, §11-915 adds the following caveat: 
"| .Provided, that nothing herein” shail : 
be construed as authorizing the removal of 
the child from the custody of his parents 
unless his welfare and the safety. and ee 
tection of the public cannot. be adequate 
safeguarded without such removal." © 
Now the Act provides that the Court may: 


Place the child."“on probation =... .. 
own home;" (§21-915(2)) 


Place the child©"in the ¢ of..a 
or other: fit person; (11-915 Shi) 


“Commit the ‘child to the. Board of 
Welfare;” Se ‘as amended) — 


cee the child. . . to a qual: 
uitable private institution or. age 
($11, 925(2) as amended), and ‘s ye 
“Make such further. ieserioasencel of the ok = 
recipies ow a best interests 
may deem to be best for the be sts 
of the child. e ee , (§11-915(3)) os 
Of these five alternatives, only number or permite the parents | 
to xsetain custody of the child. if any procedure. other than 
number one: is adopted, the Court must specifically | ‘ting that. 
the child's welfare and safety and that: of the public: cannot 
be adequately safeguarded if the child 4s left in the parent's 
custody... This is made explicit. bythe Proviso: ‘quoted above. 
Surely it cannot. be contended that ‘probation is. bere. a matter 
of grace, when to take any course of action other than 
probation requires.the Court to make « finding = comes waten, 
the. strictures of the Proviso. : 
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This Proviso applies to all action taken by the 
Court, whether it be the original order issued or a modifica- 
tion of that order, in this case a revocation of the probation 
order. The Proviso is all-embracing -- “nothing sherein" 
shall authorize removel except on the condition set forth, 

This Proviso contemplates that a record will be 
made for review purposes sufficient to demonstrate sufficient 
evidence to support a finding the child's welfare required 
a removal from the parent. In re Kroll, 43 A.2a 706, 708, 
(D.c. Mun. App. 1945). Obviously such evidence can be 
elicited only at a hearing at which the minor has full 
opportunity to participate. Participation requires the 
assistance of counsel, particularly in the case of @ minor. 

This hearing is an adversary proceeding in the 


sense that the parent's right to custody and the child's 


liberty are at stake. Congress was clearly mindful of these 
rights when it wrote into the Act the express requirement 
of a finding of necessity 4f these rights were to be inter- 
fered with. 


"tinder our theory 

recognized as inhe 

to maintain the cust 

upbringing and educa 

spring. -.--: But rights 

constitution are not to be qua 

legislation or judicial action having no reason- 

able relation to some purpose within the competency 
The Congress has recognized 

urpose and basic 


protection 

safeguarded without such removel.'" 

72 App.D.C. 389, 396, 114 F.2d 825, 

Any doubt about Congressional meaning or intent 


in this Proviso is 4mmediately dispelled upon reading the 
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“Purposes and basic aims" of the Act as set out in §11-902. 


"The purpose of. this chapter is to se 
for each child Cention 


Admittedly, a certain latitude of discretion is 
vested by the Act in the Court in its determination of the 
child's welfare. But discretion is not unbridled; it is 
limited to a "legal discretion." Legal discretion requires 
a hearing and the avoidance of arbitrary action. Puget 
Sound Power md Light Company v. Public Utility District 
Number 1, 123 F.2d 286, 293 (9 Cir. 1941). 

Further, where the statute contemplates certain 
procedures, the Court has no discretion to act without 
compliance with those procedures. In Robbins v. Reed 
No. 14883, D.C. Cir., July 2, 1959,@ parolee had his parole 
revoked without the assistnce of Counsel- The Court held 
that, where revocation ensues upon & failure to 
statutory procedural rights, there is no discretion to 
revoke parole. Similarly in this case, even though the Act 
vests discretionary powers in the Court, the Court had no 
discretion to revoke appellant's probation because she was 
denied her procedural right to counsel implied in the Act. 


This Court, in the Shioutakon case, supra, has 


detailed the need of a juvenile for counsel at the original 
hearing, and held that Congress must also have understood 
this need even though not expressly providing for it in the 
Act. It 1s submitted that, in the light of the purposes of 
the Act, and particularly in light of the identity of 
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purpose in the original hearing and a revocation hearing, 


this Court must find an equal need for counsel at a revoca- 
tion proceeding and an equal awareness by Congres of this 


need . 
CONCLUSION 


Wherefore, these cases should be remanded to 
the District Court with instructions that a writ of habeas 
corpus be issued, discharing the appellant-minor from the 
42iegal detention of the Department of Public Welfare, 
and from the committing order of Juvenile Court. 


Respectfully submitted, 


—Timothy J. May 


Attorney for Appellan 
by Designation of the Voseects 


February 17; 1960 
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QUESTION PRESENTED 
In the opinion of appellees the question presented is: 
After a child has been lawfully adjudged to be. within the jurisdiction 
of the Juvenile Court of the District of Columbia and placed on probation, 
does the failure of the court.to appoint counsel to represent the child at a 


subsequent hearing looking to possible. revocation of probation deprive the 


court of jurisdiction to revoke the child's probation and to commit the. child 


to the guardianship of the Department of Public Welfare? 
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Appellee. 


Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 

These are consolidated appeals from two orders of the District 
Court denying writs of habeas corpus. In each case. the petition alleged 
that appellant was being unlawfully restrained of her liberty by reason of 
an order of the Juvenile Court of the District of Columbia, entered 
July 17, 1959, committing her to the guardianship of the Department of 
Public Welfare (J.A. 2-4, 22-25). 

The various exhibits attached to the petitions and the answers 
thereto.show that on February 25, 1958, pursuant to D. C. Code, 1961, 
Section 11-908, there was filed in the Juvenile Court of the District of 
Columbia a petition alleging that appellant, then sixteen years of age, was 
within the jurisdiction of the court because she habitually so deported 
herself as to injure or endanger herself or the morals or safety of herself 
or others, in that, inter alia, she kept late hours, wandered about the 
streets late at night, absconded from home, and was truant from school 
for a two-month period (J.A. 12-13). Based on the complaint of a 
policewoman, the petition set forth in detail. the conduct of appellant which 


allegedly brought her within the provisions of the Juvenile. Court Act. 


The complaint contained further allegations to the effect that appellant 


might be in need of psychiatric care which she was not receiving (J. A. 


10-11). 


On April 8, 1958 a hearing was held on the petition at which 
appellant was represented by counsel (J.A. 14), through whom|appellant’ 
* * * accepted the factual accuracy of the petition and submitted 
[herself] to the Court's jurisdiction." (J. A..14) She was thereafter 
adjudged to be within the jurisdiction of the court and placed in| her home 
on probation to the court in accordance with D. C. Code, 1951, Supp. VI, 
Section 11-915 (1) (J.A. 14). 

The legality of the proceedings before the Juvenile Court on 


April 8, 1958 is not here challenged by appellant. Indeed, they.are 


conceded to have been in all respects in accordance with law (J.A. 2-5, 
22-25, 35-42). 
On July 17, 1959 appellant was again before the Juvenile Court on 
a hearing on a review of probation (J. A. 14, 27-34). Appellant and 
her mother stated to the court that they would like to have a lawyer but 
could not afford one (J. A. 28-29). The court expressed doubt that 
appellant was entitled to have a lawyer since she was already under the 
jurisdiction of the court and proceeded with the hearing without appoint- 
ing a lawyer to represent appellant (J.A. 28-29). At the conclusion of 
the hearing the court committed appellant to the guardianship of the 
Department of Public Welfare (J. A. 34). The principal reason for 


appellant's commitment was to allow her to receive the psychiatric care 


which all concerned agreed she so desparately needed and which she was 
not receiving while on probation (J. A. 27-34). 

No appeal was taken to the Municipal Court of Appeals, as per- 
mitted by D. C. Code, 1951, Section 11-772 (a), from the order of the 
Juvenile Court committing appellant to the guardianship of the Depart- 
ment of Public Welfare. Instead appellant, through counsel, filed in the 
District Court the successive petitions for writs of habeas corpus which 


are the subject of these consolidated appeals. 


SUMMA RY OF THE ARGUMENT 
Appellant concedes that at the time she was committed to the 
guardianship of the Department of Public Welfare she was lawfully within 
the jurisdiction of the Juvenile Court. This being so, she possessed no 
"right to liberty." Accordingly, appellant's commitment to the Depart- 
ment of Public Welfare was not violative of her constitutional or statutory 


rights. The Juvenile Court's finding that appellant's welfare would best 


be served by her commitment to the guardianship of the Department of 


Public Welfare was therefore not subject to review by the District Court 


in habeas corpus proceedings. 


. ARGUMENT 
These are habeas corpus proceedings and, accordingly, the only 
question presented is one of jurisdiction. 25 Am. Jur., Habeas Corpus, 
§ 26, et seq. Specifically, did the failure of the Juvenile Court to appoint: 
counsel to represent appellant at the hearing on July 17, 1959 deprive the 
court of jurisdiction to commit appellant to the guardianship of the Depart- 
ment of Public Welfare? Plainty, it did not. 
Appellant concedes that: at the time of “As commitment to the De- 
partment af Public Welfare she had, for a period of more than a year prior 
thereto, been lawfully within the jurisdiction of the Juvenile Court. Ap- 


pellant concedes further that, this being so, the Juvenile Court,| in the 


exercise of its discretion, was authorized to commit her to the guardian- 
ship of the Department of Public Welfare provided such commitment would 
best. serveher welfare and also serve the interests of the state. 
Appellant argues that the effect of the order committing her to’ the : 
guardianship of the Department of Public Welfare was to deprive her of a 
"right to liberty” and that both the ete Amendment and the Juvenile cour 
Act forbid such deprivation without affording her a earings Appellant 
admits, as she must, that prior to her commitment she was afforded a 


hearing. She contends, however, that the failure of the court to appoint 


counsel to represent her thereat vitiated the hearing and the subsequent 


order of commitment. 


In In re. Custody of a Minor, 102 U. S. App. D. C. 94, 250 F. 2d 


_ 419 (1957) this Court, in discussing a child's alleged "deprivation of . 
liberty" resulting from his commitment to the Department of Public Wel- 
fare by an order of the Juvenile Court, said: 


'& * * If liberty can be. said to be restrained that 
is only an incident of, not the purpose of the removal. 
Such as it is the restraint or deprivation of liberty is 
essentially the kind of restraint which parental authority 
normally places ona child. Care and protection of an 
infant, to which he has a right, require a measure of 
restraint upon his liberty, normally exercised by his 
parents. ‘The public authority stepping into control 
is simply 2 substitute for natural parental authority. 

A parent, for example, might place a child in a private 
home, an institution, or a private boarding school and 
in effect thus delegate a measure of the parental con- 
trol to others." 


It is thus clear that at the time of her commitment to the guardian- 
ship of the Department of Public Welfare appellant was possessed of no "right to 
liberty." When, more than a year prior to her commitment, appellant 


was adjudged to be within the jurisdiction of the Juvenile Court, the court 


assumed, in relation to her, a position as parens patriae and thereby ac- 


quired the right to place on her liberty, consistant with her welfare, such 


restraints as any natural parent might place on the liberty of his child. 


"A large portion of appellant's: brief is devoted to argument that the 
Juvenile:Court:abused its acknowledged discretion in determining that ap- 
pellant's. welfare would best be served by her commitment to the guardian— 
ship of the Department of Public Welfare. But plainly this question is not 
a proper subject of inquiry in a habeas corpus proceeding. If, in fact, the 


Juvenile Court:abused its discretion in committing appellant to the guardi- 


anship of the Department of Public Welfare, her remedy was by way of 


appeal to the Municipal Court of Appeals pursuant to D. C. Code, 1951, 
Section 11- 772 (a). : As previously pointed out, habeas corpus lies. only to 
test the jurisdiction of the court to act and not to correct error committed 
in the exercise of an acknowledged jurisdiction. 25 Am: Jur. , |Habeas 
Corpus, Section 28. 
Juvenile. Court proceedings, such as those here involved, are made 
up of two separate and distinct issues. The first is concerned with the 
right of the Juvenile Court to exercise jurisdiction over the child in ques- 
tion. This requires only : factual determination by the court that the 
child is within one: of the specified classifications set forth in D. C. Code, 
1951, Section 11-906 (a)... The second issue.is concerned with what action 
, is necessary to best serve the child's welfare and the interests of the state. 


In disposing of this issue the court exercises its judicial discretion. 


In Shioutakon v. District of Columbia, 98 U. S. App. D. C. 371, 


236 F.2d 666, 60 A. L. R. 2d 686, this Court held that at the hearing be-. 
fore the Juvenile Court to determine whether a child , chargedwith a violation 
of law in fact committed the unlawful act with which he was charged has 

a right to representation by counsel. Therein, the Court said: 


"In recognizing and approving the laudable ob- 
jectives of this system of ‘individualized justice, ' 
we may not overlook the fact that the status and 
rights of the child as well as rights of the parents 
are involved. That fact inheres in the court's 
power to deprive the child of liberty and the parents 
of custody. And where, as here, the exercise of 
this power rests upon an alleged violation of law, 
the court rust find, from evidence ina hearing, 
whether the child has in fact committed an unlawful 
act. 


"The serious nature and effect of this adjudica- 
tion suggests that Congress could not have been . 
unaware of the need for effective assistance of counsel. | 
Although the Act in terms neither recognizes nor 
withholds such assistance, the legislative history 
reflects congressional understanding that alleged 
delinquents would be represented by counsel. That 
there is a need for such representation to protect 
the child's interests is apparent, for example, from 
a realistic view of $ 11°915's provision for *hearing.’ 
The ‘right to be heard’ when personal liberty is at 
stake requires the effective assistance of counsel 
in a juvenile court quite as much as it does ina 
criminal court. The need is also apparent from the 
provision for a jury on demand. Clearly a child can- 
not, without the aid of counsel, competently decide 
whether he should exercise this right. 


. "Rights afforded by the rules of the Juvenile’ 
Court would also be meaningless without legal 
assistance. Under Rute VIII, demand for a jury 
trial must be made in writing within five days 
of arraignment. Ifa jury is demanded, the 
juvenile may exercise peremptory challenges 
(Rule IX) and prepare written requests for instruc- 
tions (Rule X).. He is allowed to make written 
motion for a new trial or in arrest of judgment ' 
(Rule XII). Appeals to the Municipal Court af 
Appeals and to this court are available." 
[Footnotes omitted] 


As appellant recognizes, Shioutakon is not dispositive of the ques- 


tion presented here. Shioutakon dealt only with a child's right to counsel 
during the aes in the Juvenile Court: looking to the determination of 
the factual issue whether he was within the jurisdiction of the court. This 
Court did not reach the question of a child's right to counsel during any 
subsequent hearing conducted for the purpose of determining what action or 
disposition ‘will best serve the child's welfare and the interests of the state. 

In this connection, D, C. Code, 1951, Supp. VII, Section 11-915, 
provides that after a child has been adjudicated to be within the jurisdiction 
of the Juvenile Court, the court may proceed to, inter alia, place the child 
on probation or commit the child to the Department of Public Welfare. It 
is further provided by Section 11-916 that the court may "from time to 


time" modify or revoke any order of commitment or probation. 


The Juvenile Court is thus empowered and required to review 
“from time to time" any order it may have made concerning any child 
within its jurisdiction and to modify or revoke such order as the court may, 
in its discretion, determine to be necessary in order to best serve the 
child's welfare and the interests of the state. In exercising its discretion 
in such matters all that due process and the Juvenile Court Act require is 
that the court be adequately informed in the circumstances and that its 
action be not arbitrary or capricious. Neither due process nor the Juve- 
nile Court Act require at the latter stage a hearing at which the child is 


represented by counsel. 


CONCLUSION 


Upon the foregoing, it is respectfully submitted that the District. 

Court correctly concluded that the Juvenile Court had jurisdiction to order 
appellant's commitment to the guardianship of the Department of Public 
Welfare and that, this being the only question properly before it, its orders 
denying the writs of habeas corpus should be affirmed. 
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